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INTRODUCTION 


§1 

The design of tlie following work is twofold — first, to give a 
ccmiuictod account within a moderate eompsiss of the political 
theories of the greatin* ICnglish political thinkers who have 
most iniluoiiccd prac.tice from the flays of Hohbos, the first 
great fountain of original ideas ; secondly, by a reasoned 
criti(jisni, to distinguish what is permanently true from what 
is doubtful or erroneous, to disengage the former, and, as far 
as may bo, develop it further, with the hope that finally 
from th(' exjiosition and criticism together something like an 
Introduction to Politic-al Science might result, resting on 
aut]n>rity and reason combined. 

It is c{>Mceived that, h^^ the critical application both oi the 
old De.dne.tive ami the new Historical ^leihotls of reasoning to 
the successive systems of the leading English political thinkers, 
we. might arrive, if not at a more comprehensive system, Avliich 
it is not my object to attempt to construct, yet at a body of 
primuiiles, a set of reasoned conclusions on the more important 
and fundamental and recurrent topics thal might be useful to all 
who take a rational iulcrest in politics and political questions. 

Tlie book is addressed partly to the ordinary students of 
political philosophy (who have hitherto been largely nurtured 
on the works of Maim’ and the harder and scantier fare of 
Bentliam and Austin) ; but it is also addressed to serious 
students of maturer years, such as those who have honoured 
mo by reading my jji’Dvious work on Socialism, — to all, in 
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fact, who desire to li.ive a surer grasp of political [)rmciples, 
lH>rhaps better reasons for the articles of tludr ])olitii‘al creed. 
The latter class .1 believ(^ to b(? an inen\*ising one, as it is 
very desirable it should b(; in days when ])olitic.iil ])()wer is so 
widelj' distribnlcd without the p(»litical knowltMlgc that sliouM 
a»;coni])any it; knowledge which can only be su]>plied without 
adulteration to the many by the edue.ated and more fortunate 
classes ; and wliich it is at once the duty and inter<\st f)f the 
latter that they, and not demagogues, shouM e-nd(*avour to 
supply. 

The political thinkers with whose systmns 1 deal are 
Hobbes, Locke, Riirke, I'entharn, J. S. Mill, and tin* late Sir 
Henry Blaine, because, if Jiot all in the first rank, tlnw have 
been the most inthiential in the sphen* of practii’c. They 
have all had intluonce — the first thr(‘e vast and almost in- 
calculable inlluence. Like tin; Hobrt'W j)i'oplu‘ts, they have, 
inlluenced their age, but, more than the prophets, they have 
furnished the thouglits which governed the minds of tln^ 
apparent governors, whether king- or staie.-iuen. They liave. 
heen in a certain sense the true kings. The. id(*as of Hobbes 
ruled for years in Ihigland, and are even yet a power ; while 
Locke’s book on Civil G>)nn'umvnt furiiislu.*d the Wliig creed 
for the whole <M*nturv before the Kreneh Kevoliiti»)n. Still mori*, 
the'idea.s (d Hol>bcs and Locke combined contain Jtonssean’s 
ideas, whose vioctruu' of tlie sovereign p(*ople, s(^ explosive, at 
the. Kcvolutiou, and so jiowerfnl now, is but a blend of 
Hobbes’ idea nf th^^ sovereign’s omnipotent attributes joined 
to Locke’s idea of tlj(? peojdo as the source of political juiwer. 
The. like is true of Heutham, whose ciiief it leas and m(‘thods 
are to be found in Hobbes and Locke, but especially in the 
foniier. Thus bis theory of Law, as th(i (Munmand of the 
sove,reigiJ, bis analytical and deductive metho«Is, are all in 
Hobbes. Only one tiling, as Maine. remark.s, Hcnth.im adde(! 
to Hobbes’ doeliiiKi of sovereignty — tin* utilitarian llieory that 
the sovereign sJiould make tin* greatest liappiuessof the. greatest 
number its chief aim. Finally, the, 1 )eclaratioii of Ameneim 
Independence, as drafted by didlerson, and oAen tin* Ann*riean 
Constitution of 1787, as sbap(‘<l liy Madison and liamilton, are 
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based largely on the i<leas of Locke and Rousseau. Again, 
Rurkc for a long time di<l not ]>ass beyond the ideas in 
Lockers Civil Governmont winch pt*rvadc‘ his early pamphlets, 
especially his Thoughts on tho Prrsmt Disroritmia. It was 
only when the Frencli Revolution showed him to what 
dangerous extremes tlicse ideas might he pushed that he 
threw away his earlier creed, and, after long and deep medita- 
tion, fashioned a new one for himself, for tlie Conservatives in 
Kngland, and imleed all over Euroj>e. And this creed we have 
in his Rvjloctwyiii on t)i9, French llevolution ; in which we have 
a new theory of govcu’nment and society and a new way of 
looking at tluiir problems, — in fact, that rare thing, a new book 
on politics, with a new method, in which there is little left 
of r/)ckc*, though som(»thing consideralile of Hobbes appears. 
So powerful and far-reaching in tlie political sphere may ideas 
be, and so limited the supply of original ones. 

§ 2 

For a further reason J have limited myself to these six 
thiiik(?rs. Amongst them they sulliciently illustrate the diirerciit 
schools of political thought — Conservative, Liberal, Radical, 
and (‘Veil Socialist, Still mon?, they represent and exhaust the 
iiud hods of discovering truth on the suhi(‘ct. Thus Hobbes and 
Locke employ the pure IhMluctivo JMcthod as rigidly ns the 
g(*oni(^trician, who dran-s conclusions from his delinitions and 
axi«)Ui when they assume abstract nu‘n, originally free and 
equal, and r(*ason to what such homogem^ous liuman atoms, all 
subj(’ct to the law of nature, must or should do. That is to 
say, tlu‘y employ a bad typo of deduction and one unsuited to 
political science ; but by no means always, for in otluM* cases 
whore tlu‘y start from sound principles, where the matter is not 
(M)mplicat(Ml, where causes are not many and entangled or their 
ollects bbmded, they attain to important and permammt truth ; 
and this is especially the case with Hoblx^s, whose original 
g(*nins and penetrating glance more than compensates for his 
"sometimes defi'ctive logi(?al process. 

In like maniuir iientham ndies si^lely on the Deductive 
Method accompanied by Analysis. He forgets, in common with 
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all who rely solely on deduction, Unit in soci.'il and political 
phenomena, plurality of causes is at work which makes it 
wrong to refer a given cflect back to any one cause singly, not 
to speak of the reverse dilliculty, so near to ijii]>nssil)ility of 
tracing or inM*-nrately measuring tlie (‘dects kin»wji. causes. 

\ Thus he argiK's deductively that Uepn'sontation is the only tiling 
that can jiroduce identity of interest hctwe(?n the governed 
and their rulers — an argument wliicli Mill, his former ])U])il, 
rejects on tin' ground that identity of interest may very well come 
from the sovereign and subjects, both desiring strongly tinj 
same things, as in the case of Henry viri. and Queen Klizaheth, 

.who both had at heart the same main objects as the body of 

j the people. Again, he argiuis, that if powcir is placed in the 
hands of the people they cannot abuse it. The majority may 
indeed sacrifice the int(‘re.sts of (he minority, but the. luipjaness 
of tlie majority is the true end of government. lUit it is urged 
in reply by Maine tbat lieniham assumes that tin* mnjority 
know their own interest, and what will ])est pr<miote it, wliieh 
is the reverse of tln^ truth. .And thus tln‘y might fail to 
secure their own hap|aness or interest, whilii sacrificing all 
other int(;rests. 

Hill ]»erhaps a moral and political thinker lik(*. HenUiam might 
inform them what e<ui-tituted their happiin'ss and what things 
would be-L ju'oiiiolc it, s»» far as it depends dm the. aetion of 
government ] ai’d hnth tln*se things he attempts to do |>y 
deduction and analysis: in liis Thnn'i/ nf Jjptjishif itm. In 
reality, in ihi.-' work all that In; rec<»miin‘nds to th(^ government 
is to “ I'-ave al<»ne” in tlie sphere of industry, ainl to aim 
chiefly at se(*uriiy to tin; ])er.sou, [properly, and reputation, 
ami a gradual aj>j>roach to (-(juality, on the ground that these 
tilings will mo.-t increa.se the li.-ippiiiess of the greatest nnrnher. 
Now, to aim at security will promote general hapjiiiu'ss, hut 
that laUno:: Jairo. and greater eipiality would best promote it, 
are both extremely doubtful j»rojH»sitions. 

! According to Mill, the Historical Method is the proper 
method in iiolitical inquirii*.s. He learned this, lu; teIN ii.s 
in his Autohionraphy^ when he was writing the Ia.st hook in 
his Lo(jic^ entitled the “Logic of the M.oral and Political 
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Sdicmccs,” and lu3 loanuiil it from Comto ; so that whon h(^ sat 
down to his task he liad no true idc^a of the ri|:(]it lIl(^th()d, 
liaving told us earlier in the work tliat it was the deduetivij. 
lie now <*alls it the Inverse Dediud.ive Ahdliod, heeaiise the 
gencrjilisations are to be indiictivcdy gathered from history, 
and verified by dedueing tliem from laws of the liiiman mind, 
by which he a])i)ears to mean general history instead of the 
history of the chief social interests, such as law and political 
institutions. And thus having no lirni or clear hold on the 
mcthfal, tlie result is that he is unable to make much use of it 
in his RepresentaHve Govmmifmt^ where he goes mainly by the 
old jii(3thod of Hobbes, namely, Deduction and Analysis. One 
thing, however, he had learned from the new method ; and this 
was something considerable, b(‘causc it carried him beyond the 
point (‘f view of Hobbes, Locke, and Jlentham, and all who 
employ absolute arguments. He had learned “ that all (piestions 
of ])olitical institution and forms of government are relative to 
tiiiii*, place, and circumstance, ; that government always tends 
to pass into tin* hands nf tin*, strongest force in society ; tliat 
what this po\ver is does not df*p(?nd on institutions, imt institu- 
tions on it; that a true philosophy of politi(.*s presupposes a 
previous theory of human progress, and that this is the 
same thing with a philosophy of In’sfory^^ {Autohiograjihy^ 

p. 102 ). 

This metliodis luidouhtedly a powerful auxiliary resoun * in 
2 )olili«* jl sciiuice, but it is ]>erhaj)s not erpially valuable in all the 
de[>;ufim‘nl:s of it. Primarily, the method is inductive; it is 
called the Historical Method, because it tries to gather its 
g(m(‘r:disat.ions or facts from history (sometimes even from 
contem])orary phenomena regarded as evideiuie of a past state 
of things). Put it is not from general Id dory that the gener- 
alisations should be attempted to be drawn, as Mill sui)poses, 
becausj', general history being largely a record of contingent 
events, the same situatioiivS even in outline do not recur suiVi- 
chm tly often to gi ve rise to many erapiruail laws. 1 1 is ratber from 
tlui history of laws, institutions, forms of government, religious, 
or revolutions, political or religious, tliat a certain kind of 
generalisations may be collected. Tlius the Historical Method 
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tries to ascertain as a fact the general origin of Laws and Customs, 
or, if tliert? bo more than one origin, it tries to find tlicnn. This 
iiiqniry after origins is evidently an indneiive iiuiniry. Snj)- 
]K)sing that, by this means the iirst forms of Law had been found 
and proved to be so without doubt, the Ifistorical Method then 
tries to trace tlie clianges amongst ]»rogressive pi‘oj)le as a fact, 
and to ascertain the causes of them, which might lie in tlu». general 
desire for improvement, or it miglit even in some casi*s come 
frcmi the fact of a class getting the up[)er hand, and s]iai)ing 
tlio law accordingly. Ihit if wc could find tlie embryonic origin 
and could trace the subseqiauit <‘hanges, if we could find the 
whole chain of causation, or rather the various im[)ulsi*s in the 
progi’cssive movement (sup])osing, for example, a case of progress 
such as is shown in Koman law) from first to the final stages 
— we should, according to idaine, have a scientific account of 
Law; Jind in like manner of l\:)litical Institutions, or whatever 
else. We should hav(‘ a .science* resting on historic inductions, 
but in which, m^vertheless, large use is made of deductive 
reasoning by those who have most succtessfully worked it, lik() 
Blaine in this country, or Havigny in (.bu nuiny. 

The great lesson of this method is that forms of govern- 
ment, as well as law.s, are reJai.e*d to the .stagi^ td’ development, 
tlie character of the people, tlieir physical and general eu- 
vironim*nt, even to accidents of history — a point view whieh 
excludes all absolute arguments ; tliat tin* ends nf government 
in like manner are dillercnt — tli(;y may lx'. s(;lf~])resorvation, 
war and compie fc, culture, tlie general happiness, just km*. ; 
and (r(.)ns(‘quently tlie amount of individual freedom allowed 
will he vi*ry tlitlcTCiit, and less in former agt*s than in our 
time. A great end may have even been the mainti*namto 
of tli(‘ national religion in its purity; in which case 
toleration of difi'erent religions was formerly found to he 
im})ossibl(*. 

Jlut (to j oiitiiiiie tier (pie.stion of ju'oper methods of impiiry) 
may we not al.-o n.*ason from certain n f/riori princijdes — 
jU'iiK'iples not gathered fnan experience hut from f»ur iiisiiuel i vt* 
intuilioiis of jn.-tur, the germs of which all men liave (and 
even ^ome <»f tluj l<«wer jinirnals apparently), which grow elean r 



INTRODUCTION 


XXV 


with advancing civilisation, whi(ih ai^i specially fostered hy ^^reat 
lawyer’s, iiiuralisls, and philosophers? In a word, may we not 
attain to an a priori scieiuai of natural law or natural rights ; 
ami use and ap})ly its primn‘[>lcs de<luctivcly to new cases, as 
is certainly still d(*ne in courts of justice, by our ablest judges? 

1 belie we we may, but more in tlie case of privatei than 
public law, more with references to private riglits than i)oliti- 
oal rights. I believe this method of reasoning is also legitimate, 
cTid that, thougli it has been temporarily eclipsed, first ]jy 
the success of lauilliam’s Theory of L(‘gislatiun, and next 
by the Historical Metliod, wliicli Maine thinks irr(H*oncil- 
able with it, it will be found indispensable to employ it so 
long as man is a moral being who has the ineradicable ijitui- 
titui of the rhild ; who belicjves that there is a justice, and that 
the just o?////// to be more and more realise<l. Xow, we do not 
know V(‘ry clearly liow to promote the g(.*neral happiness by 
n<‘w laws, owing to the vast complication of a modern society; 
and we do know that wbat h.'gislators meant for good some- 
times docs liarni. Ihit we have id(*as, m(»re or less clear, about 
justice. Tliis is indisputable fact, ami it is impossible to have 
tile, idc‘as without the a(.*(M)mpauying feeling lliat tliey owjJit to 
he realised in a riglitly C4)iistitut(*d society; subject to tlie con- 
dition that tln^ attempt to nndisi* lln-ni would not decrease the 
happiness of the greatest number. Utility and justitre generally 
do coineidi* : wheiN*. they do, justice slnnild take the lead ; 
where they do not, it should give way to eonsidm’ations of 
utility. Wh(*re this is not admitted, as it sometimes is not, the 
society so far is still in “ a slate of war,” as in tin" case whore 
the subjects «)£ the saim' government have diHereiit eivil 
or politi<*al riglits. Here might makes right. I am far fnuu 
saying that might, is nut sninetinn's h*giiimate, but it eainiot be 
a hai'inoiiiuiis, nr ha,p})y, or liardly even a prosperous so<’ieiy 
in which it is so, and in whieli, a.s a v‘iuiso»pu‘iiee, the rules 
of justie.e. and 4>f morality are largtdy suspended, between the 
imlividnals S4» unecpially treait'il. 

On tlie question «>f method, Hurke oe<*upies a peeuliar ami 
soimjwhat anihigmuis pi^sition. In om" place, he deh^mls ihe 
method of pure, dcdiieiion after the. manner of Hohlu's. Thus 
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li(j sjivs “ political roasoiiing is a computing principle, adding, 
subtracting, multiplying, and dividing, not mctapliysical 
quantities, but tru(‘ moral denominations.” In anotlier place? 
be lays down that “ nothing universal can be rationally 
atlirnu'd on any moral or any political subject,” which is nearly 
the position of the Historical School. He does not positively 
deny the allt'ged original social contract or cov(‘nant, but ho 
inclines to draw conclusions from it hyjxdhethtally against, 
the doctrine of the Rights of Man. In general h(‘ r(‘asons from 
tlie established fact, assumes that what fs is what owjht /o 
on grounds of utility, or from the evils that the contrary doc- 
trine had brought to France, which he thinks can be shown 
by deduction to be contained in the principh's which h<? hu-ms 
a digest of anareliy.” On tin* wliolc, though he einjdoys 
tin? Deductive Method, it is (*mployed on principh‘s either 
obtained from experience or history, and so In? belongs ratln*r 
to the Historical School. 

And the fact i.s, too, that in his mi tJw French 

Revolution he has a practical eml in vi(‘W, io which tin* establish- 
ment of theoretical principles is su])sidiary. He. wishes to 
produce a conviction that the lievolutiou is an evil, and ft»r 
tlie purpose he emjiloys not only deductive* ri‘asoning, which is 
fnMpn*ntly acute* anel .'^ouinl, but alse»all tin*. re‘se>ure cs e»f ;i spli*n- 
diel rln*toric li)' ly to influe*ne-e tin* tVedings ami prejudie*i*s ami 
to act tinally on the* judgment. 1'his latte-r is fair when e‘nipIoyc‘el 
fe^r a jeractie'al (*nel Ijclie veel to be* goml ; it is epiite* irrelevant te) 
tln^ discovery ed }>e)litie*ai truth, ami ehecs ne)t ceene’e-rn us. AVe* 
are oiily cone*erned witlt liis real politie-al convictieuis and tin* 
re'asems iirge'd in f:ive»ur e>f iheni, which are fivepii'nily e»riginal, 
always we-ighiy, se*ldejm cotiched in abstract or absolute feu’in, 
but ‘‘e.hitheel in ciremiii.stanc.e.” 

Then there is what is (•jilled the Analytical Methoel, (un ployed 
])V Ile-nthani and Austin in jurispruelcnce. and pe»litie*al se*i(jnce-. 
it eon.^ists rather in the logical jireice.ss (d analysing, eh*lining, 
ami elivifling tin? h-ueling legal e*nne*.eptie»ns, sm-h as sovere*ignty, 
law, and the cejn<e*i»tions whie-h law impli<*.s — coininaml, 
duty, .sanction, le*gal right, act, will, intention, etc. It ana- 
lysfrs all these notieui.s, as-signs their divisions and suhdivision.s, 
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defines alike the higher and lower conceptions. We obtain 
from it a skeleton scheme of ]»ositivc law ; its various kinds, 
their divisions and subdivisions, witli all the ideas and prin- 
ciples involved in their dilFcnait grades and classes, genera, 
and species. Now, all this process, according to Blaine, is 
scientific ; it is even extrem(‘ly usidul to the student in furnish- 
ing clear and distinct ideas; it lias a wonderful elTi^ct in clearing 
the brain {Earltj 11 isforif of Inditutions), Jliit he says the method 
is inadcqiiiite to furnisli us with a complete and real science 
oi jiiris[)rud(‘ncc', bei.'aiise it does not answer the n*al (juestions, 
the (pnjstions W(! are most intcTested in asking — Why did men 
impost* these commands on th(*nist‘lves'l h<nv are they connected 
with each other, and (*sj>ecially those that precede with those 
that follow? Analytic jurisiaudeiice cannot answer these 
q'ieslioiis; the pres(*nt analysis of our notions of a Will, or 
I*roperty, or Inheritanct*, or Marriage would only ludd fur the 
jireseiit time ; in the past these notions were all very dillerout. 
Tilt*, real <nu?st ion rt*Iatt.'s to tin* origin and stages of all these 
tilings, a que.stion which only hi-tory can answer. In sliort, 
tile suggt‘sti(»n is, that the Analyli(‘al Method serves only to 
clarify tmr legal or political i<h‘as, to arrange them in onltT, to 
classify and ealalogm* t]it*m ; it gives ns a fuller pt »sse.'^sion, a 
(dearer distrihution of old knowletlge, hut does not add to it, 
which it is not in the nature of men*, analysis or dissection .*f 
ideas t(» do; f«»r wlicn certain assumptions have heen made, 
Maine thinks tliat the “great majtu’ity of Austin’s positions 
follow hy ordinary logical process.” 

Now, tliere is a certain truth in this vit;w ; and some writers 
are perhaps rather prone to think analysis i.s the one way to 
political wivsdoiii, and Austin and Ilt'iitham rest too mucli on 
this method Ihit it is a mistake, on the other side, to 
think that new truth cannot he reaidiod hy careful analysis, 
iSiip[)urb'd by deductive reasoning. We have iin example to 
the c.ontrary, wlient Trofessor Holland, in his analysis and 
theory of contract, coiretds ftavigny*is view, Finally, there are 
many examples in the Lvviathaii of Uohbcs (the first to 
employ the method) of a successful use of acute analysis and 
ingenious deduction. 
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So far as to tho Tiicn and tlicir methods. As to tin*, hooks 
dealt Avith tliey • — Tin? lA’viathan of Ifobhcs; tin? Civil 

Covernmnit and L( iters on Ttilr ration of Locke (ch icily tho first 
lcttt;r ) ; tho RejUrtinns on the French Revolution and An Aiipeal 
from the New to the Old Whajs of Jiurkc (those i^arts dealing 
Avith tho general questions of political theory ami his Philo- 
sophy of the Kt' Voluiion) ; tho 'Theort/ of Leijislafion of Bentham 
(lirst part), tlic Principles of Morals and Leijislation (only 
his tlieory of morals, mneh (»f the n^st Ix'ing repeated in 
his other book), also his Plan of Parliamentary (hmmment 
(wliieh can b(‘ biielly outlimMl) ; tin* Representative Govern- 
ment of Mill, an able and |)raetieal lx ►ok, Avhicli is rather fully 
analysetl ; tin* oiie.e celebrated Book VI. of his Loyie^ entitled 
‘‘The Logie of the Moral and Political iScdencos,’’ Avhieb con- 
tains bis theory of pr«*gress, and an imperfect account of tin* 
Historical M< tliod — the only [>art tiiat concerns us; finally, 
the Aneienl Law and Early His/nry of Instittdions of Maim*, 
Avhich ►•oiitiiin the best Knglish .qu?ciinens of the applitMtion of 
the Hisiiii’icul Method; also his Popular Government^ which 
partly draws iqxm history, to suggest the conelnsion that 
democracy is ])y no means b» lx* cMmsi«Iered tlie best form of 
government or the oinr most likely to last longest. Of all Iheso 
books, so far as they eone(-in ]»olirie.al seiener*, a more or less 
full analysis is gjvi‘ii ; the aim being in all eases, hy omitting 
irrelevant or niiimportant parts, dwelling on the essential, 
and by eoml'-nsing Avhere p(*ssihle the r(‘maimler, to give a 
summary of tlie. systems Avithiii a modeiate s|»ac(‘. 

All ex{»osiiioM hy means of abstract ami analysis of tlicso 
famous liut much unread hooks may, it is conceived, be, if 
not interesting, at least n.seful to the student, as a saving of 
time, and, in llie- case of J>eiit)iam and Locke, of [laticnce 
in a«l.lilion, for there is much repetition and surplusage in 
hotb; in fact, of Locke’s Letters on /h/rm/fow it is eminently 
tne that “ tbe Jialf is Avorth more than the whole,” for the 
additional prolix matter weakens his clear and vigorous First 
Lelier and draw., bim into incon.sisteJicies. Again, iu liurke^a 
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Reflections^ thougli all is good for its purpose*, there is much 
tliat does not concern a r(*ader who imu'ely desires to know his 
political system. The like in)plies to Ilohbes^ ])ook, the 
gre^atest of all. I do not feel certain that tlui reader will 
always find this expository matter interesting. Hut I think 
he sometim(*,s may \ and I hoi)e that he will find the critical 
parts, whicdi arc fully half of tlie hook, not uninteresting. But 
however this turns out, it was more to .suj)ply the criticisms 
than to furnish the expositions that the hof>k was written, and 
indeed without the. former the rea<l(;r would be left in many 
eases in a chaos of coiillicting o])inions without guidi* or testing 
])rinciple. It is, moreover, in the critical parts that my t>\vn 
M]»inions on the (*hi<‘f political questions of our time, and any 
novelty of vi»iw or of pre.scntment, if any such there he. in the 
Ijodk, are ti> lx* found. 

J’erliaps it may he. well to add that the. readi'r will lind, in 
ailditit)!! U} the usual tojacs of political lh(*ovv, i*erlain other 
suljjeets not usually trejited of in !i hook hearing a title like the 
pre.sent «u:o. The reason is, lir-t, that tli(*y art; raised in the 
hooks uiidi;r <*onsideratioii ; secondly, lh(‘y are themselves in 
their nature important and intt resting, and servo further to 
give variety in a work which in its nature tends to repetili(»n 
of subject. 

Thus he will lind an cxtx>siliou of the theories of progrtss 
of both Mill and Maine, with both of whom the qne.stion ot 
jirogrcss i.s funilameiital in tlmir pi>Iitieal theory. AVith Alill, 
in fact, the (piestion of the “best g<»vernmeiil is .sinqdy the 
([uestion as to whieh best promote.s ]m»givss, progress being 
conc(*ivcd as largely rehuring !<» the elevation of the indi- 
vidual man- -.'i very ditferent thing frojii the “gr(*atest liaj)piness 
of the greale.'^t number '^ of Bent ham, wh ich, num'ovev, is 
rexluced by him (in oppcKsiiuin to the. sayings of sages) to an 
ahundanee of material tilings, security L»r (heir ]>ossessi<»n, and 
a moderate, eijualising of them. Maine has a quit(> ililU'rent 
tluMU’Y of ]M’ogre.'^s from Mill^'^, or he lia.s S(‘v»ual vaeillat- 

ing views, wliile his best and linal one is sulistaiitially a corollary 
from Cumte.V, that ]>rogvess depends on the predominance of 
the scientific spirit. He further holds that it is conliiiod to few 
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peoples, and even with them rtdates only to a small part of life. 
Mill, on the contrary, believes in boundless progress in all 
directions, and also tJiat man is only at the beginning of his 
career, only in “the go-cart” as Teniiysini in an early poem 
expressed it. Tliat both the extremes of ^lill and Maine are 
wrong on this vital question is maintained in tin* following 
pages: that in some imimrtant directions progress is alk but 
finished, that in others miieh remains to be made, which will 
prol>ably require a long time. 

The re:id(*r will also hnd the question of the possi!)ility of a 
Seienc(‘ of Sticiely discussed, because the (piestion is tri‘ated l.>y 
Mill ill coiiiieetiou with tlie theory of progress, and it is 
ill fact intimately relatid to it. There is likewise a eliapter 
on Ronlhain’s Utilitarianism, beeauso his elhieal theory nmler- 
lies his tlieory of h-gislation and government, and be«*aiisi*. 
every political tlieory lias an underlying (‘thical theory, of 
wliich lattiT it is n(M:e>sarv t«i know something befi>re we can 
understainl the foriuei*. I have also found it desirahle to 
enter a little into the riiiiosophy of Knglish History, for the 
pur])0.se of criticising certain theori(*s of Mill and Jlenlliam, 
esjieeially as b<jtli of them make app<‘al to our history, in the 
philos(»[»hy of wliieh, as regards the interpretation of the larger 
moveiiieiils or tlie lu’inging them undiT a plaii.^ihle theory of 
cansation, m.iilier npj»ears to he. parlie.ularly i^tvong. In lik(^ 
manner I have been obliged to go somewhat into the philo- 
sophy of the bieiic.li Revolution in order to correct Rurke’s 
necessarily imperfect estimate of the nature? ami causes of that 
supremely important event, the. results of wliicli have been 
already so great, ami wliie.li in tbeir turn, acting as causes, may 
lead to still greater issues, in the future. 
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Tn tho,yoar 1051 ihcro was published in Kn.£rlainl a very 
nMiiurkablo bnoh, (Uio of KiiulaiuTs lUbles, an original and 
ert^ativo book of tlie same order as The Noi'tnn Organum of 
Uaoon, or tin* AVs(f.// on Ih*' I Inman Umiersfamfing of Locke, 
and one wlii<’li may even clialleiige comparison with the best 
works of tlie great contoint»orary continental thinkers, Descartes. 
Sjunoza, t>r (In -tins. 

This iMM.k was Ihc i.eriafhan of Thomas Iloblu's, in which 
tlie sclif-me of a Jiioral and political pliilosopliy is not merely 
clearly and boldly outlined, but in largi' measure tilled up, and 
the latter part in fact more completely than in any work that 
has since appeared on the su])ject, almost to our own days. 
Still more we Iiave in tliis book the geims, and .something more, 
of a .sociology, or scumicc of society, as conceived by Comte and 
Herbert Spencer, and the analogy of .society to an organi.sm or 
living body j)ointe«l out, with .some of the leading truths depending 
on that u.seful analogy set forth two hundred and lifty years 
ago. There are even the laidimeuts of a philosophy of religion 
indicated hy this early rationalist, and more than the rudiments 
of a .seieau'c of law or jurisprudence a.s developed afterwards hy 
lientham and Austin. There i.s, iiule«al, scarcely a later English 
i 
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thinker on morals or politics who is not either directly iinhihted 
to Hobbes, or who does not find liimself anticipated in souk* 
of liis lar^'er ideas and views. Even Carlyle’s admiration 
for a strong monarch and Ihirke’s description of political 
method are alike to be found in IIobbf‘S. The book is, in 
fact, a tjvasii ry of moral and political wisdom, for the most 
])art unknown even to the educated classes, but well known 
siiK^c his time to tliink(?rs who have generally been rather 
moio desirous of refuting Hobbes than acknowledging their 
obligations to him. Thus Penthain, whose best tlioiights on 
jurisprudence are. in Hobbes, refers to him only to refute and 
discredit him. Austin is, liowever, a magnanimous excej)tion, as 
lie fully acknowledges the greatness aiul originality of Holdies^ 
genius, though somewhat more charily bis own in«lebte«lness to it. 

It may appear a strange thing that, iiefore 1 1 o] »!»( >, no origimil 
and iiido])eiulent work liad appeared, for iieurlv two thousand 

years, on sucli important subjects as ethics and j>olitic.s mme 

since the time of Aristotle, if we exce|>t some of the writings 
of 8t. Thomas Aquinas and tlio RrjtuhUc of llodin (1570). The 
reason'is that until after the Reformation ilnu-e was no felt 
want for moral or political .speculation. As to morals, the 
Christian world lived on the traditional morality tanglit by 
the Church, ^ ^unded partly on Revelation, partly on the ethic.s 
of Aristotle, more on her own long experience of human 
nature; while, in r(?gard to politics, on the fumlaiin ntal ciuestiori 
of the relatioii of sovereign to subject, men were contented 
witli the t(!aching of the Chureli, that kings ruled liy divine 
authority ami eoimnami, provided they duly af knowleilged the 
elaiiiis and authority of the (diureli. In fact, loyalty to king or 
hMi.Ld lord was liahitual and seimied natural, unli*ss the rult* was 
very oppressive, or unless their imme(Ualo lt)rcl vchelled, wliich in 
Kiigliind, as elsewhere, lie sometimes did. Then the eoinnion 
law and canon law settled private legal rights. After the 
Keformatujri, in Protestant ccjiintries, the liible and tlie (Jhurch 
Catechism .supplied a morality and a politic,al tlieory for a time. 
Still, the general ferment, and the shaking of mon\s traditional 
beliefs and religious practices produced by the Refonnation, 
extended itself to morals, and even to the fundamental questions 
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of sooioty itself. Once tlie spirit of doubt or dissent appeared, 
it w;is liard to stop it. The Anal)aptists were a political as 
well as a reli^dous sect, and in their rising in Germany attacked 
property, and declared for coniumnism, as in the primitive 
( Imrcli. In the eJiaos of opinion it became a most important 
mji<t(‘r to in(piiro if a natural scientifKJ fonmlation could be 
found for rcligioji, moials, and [lolitics ; a foundation on which 
a sniind structure c.oultl be reared, tl»at woulil r»*inain firm 
no inattiu* what ]>coph‘ thought alwuit supernatural religion. 
(\iuld the. great truths of natural religion b^^ discovered hy 
reason? Could morality he? placed on a hast; iiide[)endent of 
1h(‘ teaching of all or any of the Churches ? Could tlie origin 
of goveriu’uMjt and law, and the relations between governors 
and goveriHMl, ])e asc(‘rtained by reason apart from revelation, 
so that even donhters or ileniers «>f revelation would he 
ohlig<‘d by th(‘ir reason t(^ a(!ce]it tin' conclusituis a.s sound, and 
geiu'rally hoiu'lician It was from the urgent need of answers 
to th • ‘S(' (juestions iliat modern philosopliy in all its branches, 
ineia physical, moral, and political, was Ikumi ; and I)es(‘artcs 
find S])inoza attcm])ti'd tosupi»ly the answer to the iirst of these, 
the metaphysical, which included the ipicslion of natural 
.religion; [[ ohhes the ai^swer to all t hree of them, but especially 
[tlie iii«»ra] and political questions wliic.li with him are inseimr 
^ably coiiiu ^-tod. 

It is also to bo noted that in aildition to the need i>f know- 
Icilge tlien* was a spirit of disiii teresUMl curiosity in the air, 
a desire for knowledge for its own sakc'^ as well as for the 
advantages, “the fruit, '’as Bacon calh'd it, wbicli it might bring 
to men. From tlie Ui*naissancc onward, thei ‘ was tins strong 
desire not nu’rely to acquire the best classical learning, but to 
make conquests of new knowdedgi*, and vast dreams were 
aroused and stimulated by what bad already been discovered 
in astronomy and physics. The thirst for knowledge showed^ 
itself in all tlu^ great minds of tliat great, lio])eful, and agitated 
siwentcentb century,* in Bacon, Galileo, Descartes, Spinoza, 
Gassendi, as w-ell as in llobbcs. Descartes was not merely an 
a})stract thinker, but, like Bacon, be dreamt i>f gri'at iliscoveries 
from experiment, just as Bacon dreamed of moral ami political 
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discoveries, as well as pli^^sical ; while Hobbes, the former 
socretaiy a ml pupil of l lacoii, had even projected a vast and 
‘^complete sysl(;iii of philosopliy (something after tlie fasliion of 
Herl)ert 8pencor^s), embracing ])hysics, metaphysics, psycliology, 
and civil government, including the duties of subjects. He did 
not finish this Avork, for, as he tells ns, whilst he Avas “con- 
triving, or«l(‘ring, and passively and sloAvly eoinpt»sing, it so 
liap]M*ns ill tli(' interim that my country, some few years bedore 
the civil Avars did rage, Avas boiling hot Avith questions concerning 
the right of (hmiinion and the ohedienet: dm* from suhjeeds, the 
true forerunner nf an ap|»roaching war, Avhich was the cause, 
the former parts Ixu'ug posfpone<l Avliich ripem*d and plm^ki'd 
from me this third part."' And perhaps, fortunately; for the 
part dealing with physics, at a time Avhen physics was in its 
irifam.'V, must liaA'c been of inhirior imjiortancc. It v/oidd 
indeed have been ilcsirable to hav(i had from Hobbes his 
complete views on metaphysics, <.>n account of the sanity and 
clearness and depth of his iiiiiul, ami on p>'='yehology, on ac»-ount 
of liis acuteness and originality, as shown in sonu* specimens 
Avliicli apiiear in tin* LpriftthaiL FortunaU^ly we got the third 
and most im]Mirtant part, some of which had already appeared 
in 1642, but Avhich then made nogrrat impression. 1'iie substance 
of it, however, much iiiijiroved and eidarged. In? gave to the Avorld 
afresii in 1651, just when the civil war which temporarily settled 
the qiU'stion of the riglits of sovereign and subject was emhal 
by the <lefeat of the Jtuyalisls at the battle of Worcester. 


The book is flivided into four ]>aris: thi* first on Man, the 
.‘•ccond on CommonAvcalth, the thinl on a (/liristian Common- 
wealth, the fourth on tlic Kingdom of l)arkni‘ss. 

W»i are niai n 1 y cpiicerned w itli the sijcouib^hut as the actions 
of man in political societies (»r commonwealths depend on the 
nature of individual imm, a brief preliminary account of the 
latter, such as psychology reveals it, is dcsirahhj and necessary. 
It should ho ohserveil, however, tliat iiKUital sciemee, or psy- 
chology, hardly existed liefore Jiohhes* time, and that in fact ho 
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himself in tliis book, whilst drawing the portrait of man, lays 
th(* foundation of it. 

Tli(i portrait drawn of man in gen(*ral, of human nature as 
it essentially is, if not a very llatteriiig, is a very remarkable 
and original one. It was the f irst original attempt since 
the time of St. Paurs Kytistles to draw man as he and this 
lime from a new point of view, the jioint of view of jdiysiology 
and psyebology, and by one resolved “nothing to extenuate or 
auglit set down in inalieo,’’ but to put in only what he saw, 
although li(i may liave matle omissions tliat he did not see. 

And first, man is an intelleetiial being : that is, in addition 
t<» his live sense's, wliieh convey impressions from tin*, external 
As.irld, and furnish the raw materials of ideas and experience, 
be has iiirngj^ui tion , which is a fainter kiinl of sensation, 
“ d(M aying sense,” as Hobbes calls it, and l ueinory, wliieh is only 
imagination <.»v(t again, [»lus the feeling of some past time to 
wliieb tlui image is referred. Lastly, we have “trains of 
imagination,” or, as wc now say, Lrain ^s of associated ideas, 
which jire either “guided,” tliat is, linked together according 
to some [irinoiple, or “ ungiiidexl,” as in reverie, when the 
imaginations come and go at random. These, namely, sense, 
imagination, memory, trains of ideas, are all tlie native nientid 
faeiilties that man pr>ssesses, and all men possess them. There 
is “no other thing necessary for ext'rcise of them, hut only 
to Vie horn a man.” From these together we get ex]>erience 
and [tr uden cj'. And lien*, we have the first account of the 
origin of knowledge from mere sensation, a the«>ry whieli 
Locke improved upon when he allirmed tliat all knowledge 
came from sensati<*n and rellection. 

Any other mental facnlfy that we pi^ssess we owe b» the iiiven- 
'tion of Janguage^ “the most noble and pn»litahh* invention of 
all olhers ; for as to jirinting it was no great matter.” Amongst 
tliesi*. famdlies is reason, or rather tin* faculty or power of 
reasoning, by which our knowh*dge and our native faculties 
are vastly increased, although the advantage is almost counter- 
balanced hy the “privilege of absurdity” which it carries with 
it, “ which a[>p('ars in no other creature hut in man, and most 
of all in philosophers.” 



6 


ENGLISH POLITICAL PHILOSOPHY 


Reason is, however, when riglitly used the mother of all the 
sciences, which extend no further than as their subject inattcr 
is susceptible of addition and subtraction. Tliis applies to 
arithmetic, geometry, mechanics, logic, even law and politics; 
for all arithmetic is contained in the four cleiiieiitary rules, 
but multiplication can he reduced to addition, ami division to 
subtraction. Tbe like liolds of geomolrv, which deals men^Iy 
with the addition and subtraction of lines and figures ; of logi«\ 
which deals in like manner with the three j)ro[>ositions of 
syllogism. Nay, even of politics it is true; for writers on 
politics “add together pactions t«) liiid men's dutii‘s, and lawyers 
put together laws and faids t«» find out what is riglit |J‘o 

in the acts <if J^^ivat^^ men.” 

Truth in tlie sciem-os de[»ends on right definitions j)nrged 
from aiubignity, as in get^metry, whitdi is a type of all tbe otiier 
sciences; a do<*trine wbieli, thongb tluTe is some trnlb in it, 
has great error, for assnre<Iiy his own practice transcemls In's 
tluMny, tljat all trntii dep(*nds on right deiinitions, ami that 
reasoning on political ami nii»ral s\ibjoets extends no further 
than addition atnl subtraction. For wbema*, jMie might object, 
comes the right definition ? 

Hut let ns turn to bi-^ more int<*restiiig, and from our [)oint 
of view more important, jhetun* of the moral man , as be issues 
from the hand of oaturo. Tbi*^ doliieatiim is more faithful, 
is more true to l!f(‘, tliau tbe intellect nal one. The outlines 
are firm ami hh*, are drawn with a ma^lor’s band. IJnfortnU' 
ately .some important fe.atnres are omitted, wlioso <imissioii 
cbango.s tb»- wIjoIc oxprossinr) .and cbaraeler, and .inva? n.s only 
a maimeci and imporfort, not tin* whole ami real man. It is 
true, lie was (Uily bound to describe tin* man of tin*, far past, 
the j»rinieval man, wlio wonbl ])re.snmaV»ly be mon^ like Ids 
sketch; but Hobbes a l.so thinks the natural man l>en(*atb the 
civili.sed man, tbe same at all times. It is Ibis ntdver.sal being 
be is trying to describe, and the charge lironglit by later 
moralists and psychologists is that be omits i Tn]»ortant featnl^^s. 

He notfjs truly, and he, was the first in modern tim es to 
note it, that man is moved to iictipn, not by bi.s iiitellec t or 
^^ y appetites (imdmling avrTsioiis^, his desire.-s 
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and passi ons . In a riiinarkablc chapter on “ The First Begin- 
luhgs of Voluntary Motion” he brings out this c.learly and 
vividly. Fundamentally, man, like all the animals, is a being 
who seeks naturahy and instinctively his own conservation. He 
is a self-interested, or if you choose to call him so without imply- 
ing blame, selfish bciiig. llis interests are all bound up in, 
all derived from, all centred in, self. All his springs of action 
aim either at self, its ])reservation, (*nlargement, or greater 
grati(icati<m. Th(i lirst springs of .'nation are the appetites, 
which evidently refer to the pn.-servation or pleasure of tlui 
individual. Tlien come the desires, which are various, hut 
can mostly he rcMluced to the one jinMlominant one, the 
f power. This desire, which aims at the expansion of 
the s^f ur ego, besides its primary form, bikes all. sorts, of 
forms, the love of wealth, of knowkMlge, of honou]^ even 
l7einA’oleuce Is by him resolved into “love of power, and delight 
in the exijrcise of it,” 

He docs not allow of any disintere.stci.,.qiijility, any quality 
whose aim is the direc^t good of another without thought of 
self ; he omits parental and filial affection, friendship, or love of 
one man to another. He does not admit of sociability as ..au 
active original (juality, by wliicli men are attracted to each 
other, altogidlicr apart from any thought of tlie advantages 
associafi'ni might bring. It is trin*, ho recommends sociability 
on grounds (.)f reason as a virtue, but it is not based on a 
''^natural priinilivi^ feeling or instinct. He distinctly ironies thajb 
men have any pleasure in each othcr^s company, but, all the 
contrary, when* tlicre is no power to keep them all in awe, 
that is, where- there is no law or government ; and he gives 
ingenious rcasoiiiiigs in fav<*iir of his view, which the dangerous 
experience of peoiile who liavc been in new settlements on 
the outskirts of civilisation, where law is at a distance, 
tends somc'.what to eoniirni. Still there is tn bo set against all 
this the undoubted fact of sociability, wliiidi has ]dayed a great 
l)art in drawing men originally into society and maintaining 
them therein. 

Even conipassioii,,tbe sacred feeling which has done so much 
to humanise our world, and to mitigate its worst aspects, he 
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resolves into fear or “grief at the ealaiiiity of others, from the 
imagination that the like ealamity may befall ourselves,” that 
is, an accidental accompaniment of the original feeling of 
compassion he makes the main thing ; while with better reason 
he makes the [Kissinn of fear, the fear of spirits invisible, the 
root of religion, or rather of what he calls the “religion of the 
Gentiles,” that is of all, except that of the Jews. 

These are the chief q^uali ties in mam Here you have his 
chief features, moral and mental. lie is the same at all times 
and in all countries. Moreover, and it is an imiiortant point in 
Hobbes’ the(^ry, num were originally all equal or nearly so. llis 
proof is interesting. Men were originally (‘qiial 
free), because men are so still in the main,* 

(litTerencos coming from education. “For when all is reckoiu'd 
together, tin? dillereiuM? l)etween man ami man is not st> com 
siderahle as that one man should therefore claim tn himself any 
heiielLt to which another may not preteiidjis well as Ijo. As to 

I strength of bod}’, the weakest has strta jgt li enough to kill tin* 
strongest by secret machination or confiMlmaf^V with others ” ; 
ami ‘‘as to the faculties of the mind,” he, adds, “1 find yet a 
greater equality amongst men than that of strcMJgtb. Leaving 
out of count the arts founded u})on words, and ('specially that 
skill of proceeding upon general rules, because they arc‘. not 
native faculties, men are on a tolerable e^juality.” Trm?, they 
<lo not tbijjk so; but tliis is due to a vain conceit of tlieir 
own wi.sdoiii; otbeis they r(‘adily allow may lu*. “more witty, 
eloquent, or Jeamed, but not more wi.’O ; for th«*y see. tbrir 
own wit at band, others’ at a distjiiicc.” Hut the la st jn’actical 
]>r«»of of e(jiialily is that each one i.s sal islit d with him.self and 
would iiol, rxchaiige with another, “as thore is not (udinarily 
a greater sign <»f the ecpial distribution of anything than that 
ev<iy man is c<»ntmite<l with his own share”; ami of course if 
men are still so ef[iial, all things eonsidered, they may be 
assumed to liave been still more so in tlnir original eon- 
dition, before they bad learned tin; “arts grounded upon 
v.'ords” which mak(5 so great aj^parent dill’erences between 
them. 

^ Now .supi>o.se a number of these self-c,oiiserving, mutually 
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repellent, but equal human atoms existing in a primitive 
country, what would happen? They would not be drawn into 
com[)any from love or sociability. On the contrary, they would 
rather keep scattered and away from each other so far as their 
repelling nature goes, like the former savages of Australia. 
The “ kindly human face as it appears to the poet docs not 
exist for thorn. What would happen Hobbes will tell us ; and 
if you grant his a(!count, or even half liis account of man, to 
h(‘ true, he will tell us rightly what must hap2)en. 



§ 3 

fa the presumed erpiality of alnlity tliat if any 
t\\o (oF' nunc) (lesire the same thing which they cannot both 
f li joy, whetlnu’ a i>lot of land, an atti’active woman, or whateveu- 
else ]jo th'sirahle, ‘Hhey become enemies and in the way to 
^h(‘ir ends, which is principally their own (jonservation, some- 
tinu's their dtdectation only, endeavour to destroy or subdue 
oiu? another.” It follows I’igtnously if those units were such as 
j)(»stulatetl by J[ol)hes, egoistic, ecpral beings, necc'ssarily seeking 
tlnur own c.onservatioii ami living before any restraining law or 
cust(»ms existed, that ‘‘if one man i>lant, sow, build, or possess a 
eonv(*nient seat, others may probably be expected to come with 
^unite.«l forcivs (it being their interest, in spite of their ‘grief* 
in each otlier’s company, to unite for aggression), and take from 
him not only the fruits of his labour, but also his liberty and 
even his life.”^ 


Moreover, the successful invader is in the like danger from 
another. l’’rom this distrust or “ditlidence of one another 
tlnu’e is no way so reasonable as anticipation ; that is, l)y force 
^r wiles to master the j)ersons of all the men he can so long, 
till lu' set's \\n ttther power great enough t«> endanger him, and 
this is no men* than his own conservation requires and is 
gemually all«)wed also because, there are some that would very 
gladly rest with certain possessions provided they were sure 
otliers would do the same; but because they have not this 


’ iSoc Chap, xiii.— a short lait noteworthy chapter on “The Natural 
Condition of Mankind as concerning their Felicity and Misery.” 
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^ assurance they “go on increasing their power that they may 
not be conquered. Consequently this augmentation of dominion 
must be allowed to such a one as being necessary for his 
conservation.” 

Then, finally, “men have no pleasure, but on the contrary 
much grief, in kei'ping company where there is no power to 
overawe tlieiii all.” llecause cvor3'ono wishes others should 
take him at liis own valuation, and accordingly on any signs of 
slighting or contempt will quarrel with tlnMU to “extort a 
greater value from them by damage and from others by examjde.” 
jS’av, in this case they will quarrel for the merest irilles, 
for a Will’d, a diiferenee of opinion, a smile, Jpiv U’jbW’ 
mark of disrespect or undervaluing either of thiruTmS^* 
anj'one or anylhing related to him. The result of tfie three 
tilings together is perpetual violencje, and tlie war of all with 
all. Not that there Tsln the State of Nature always such actual 
and indiscriminate war of all the liuman atoms, but there is 
always a <Usposition and soon a temjitation to i.L and there is 
no long time without some; just as we reckon it a time of foul 
weather, though it be not incessant but generally and with 
short intermissions. It follows that what has place, in a time 
of war, wh(in every man is enemy to every man, the same has 
place in a stale of things wliere there is no .sitcurity save from 
one’s own stiength and invcuilion. In such a state there conld 
he no “industry'” or “culture of the earth,” the fruit being uncer- 
tain ; “no navigiliou nor use of tlie c(unTnodities that may be 
imported by ;'ea ; no coniiiiodious building; no instniinents of 
moving ami removing suc.li thiiig.s a.s requin* much force ; no 
knowledge of tln5 facij of the earth; no account of time; no 
arts; no letters; no society; and, which is worst of all, 
tinual fear and danger of violent death : and the life of man 
sol i t i i ry,~l>oor' i"li as ty , TjnijjKlij ami sfp^rtfr ” 

Tlii.s argument, j]o]>be.s allows, is drawn from the passions, a 
part of the nature of m;in. Do yon doubt its truth, and ask 
foi confirmation from farjt or experience? Oh.'^erve then what 
a man even now in society does : how taking a journey ho go(;» 
armed for fear of robbers, how wJien lie .sleejis he locks his 
doors, liuw in Ids own liou.se he lock.s his chests. Do the.^c 
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“ acts ” not testify to his “ diflidonee and distrust of his fellows ” 
and accuse him as mucli as his (Hohhes’) words? Does it not 
sJiow sorrui si^ms of the natural man beiieaili the veneer of 
the civilised man ? But, after all, neither accuses man’s nature, 
but only alfirms that man is an egoistic being moved by his 
passions and desires, “ which arc no sin any more than the 
resulting actions, till they know a law that forbi<ls them ; 
wliich, till the laws he ina<k>, they c^annot km^w.” 

lie allows that such a state of war of all with all was never 
g(*neral over all the worhl. Nevertheless it is the natural 
state till men emerge from it. And the savages of North 
witliout gov(*rninent and in tlie dolorous 
|ijijj|jroiJWeaTy <leseribed (if not quite in a 'svar of all with 
all). But if you wish tt) see ajiproximately but most decisively 
the original nature of man, and what he w'as before lie entered 
into civil society, what he is still fundamentally, observe the 
terrible state of things that ensues wlien tlie lionds of law 
^nd government are relaxed in a civil w’ar, with numbers of 
“ masteriess men” animated with a spirit of ra]>ine and re- 
venge. Further, existing States, which are but aggregations 
of individuals and families, and relleet the essential nature of 
the individuals, are in a state of nature, which is a posture of 
war, witli each (*lher, with frowning forts and guns pointed 
all along the frontiers. Here, wo have the shdo of nature 
still suhsistiTig ])ctween nativ*i\^ only that it is a considerable 
improvement ujion the war of all with all, inasmui'h as it per- 
mits pea(,'e and industrial ])Ursuils within each State as well as 
intervals of peace and commerce Ixdween neighhouring States. 

It furtluT follows, according to Ilolihes, that m \]\o oriidual 
state of juiturc thcrc ctmld.be. nt) iujusticj^ because llnu’e was no 
civil lay^ and inj’nstico is properly the violation of la^ and 
esjiecially the non-fnitilment of contract. In the wstate of nature, 
as in the state of war generally, framl and force are legitimate, 
nay, arc' the? cardinal virtues, heean. e Ihi'Y lead most surely to the 
l)reservaliou of tin', individual, and such j)rescrvation is the first 
aim and end of nature. U follows also that there could be. 
pRoi mrrv, no “ mine ” and “ t hine ” i n sru.h a state ^ but ** that is 
ever y ma n’s tliat he can get; and for so lung as ho can keep it.’ 



II. ON COMMONWEALTH 


§ 1 

^UCH was the ill condition in which man hy liis mere natures 
kvas actually placed. There was, however, a pos^nl^V' »i‘his 
getting out of it (apart from the coiupiost of 
ible range). Men’s passions urge to war, but sonic, QJL iLLfi.ni 
ooint to poacCj^ e.g. fear of deatli and the desire of nccossaricg 
uid conveniences^ and hope by indusiry of ol)t}iiiuiJg them.; tlius 
3arly appearing traces of the “ecoinunio man” animated by the 
lesire of wealth as a check on thi» passions prompting to war. 
And then man in this original condition had Reason, thougli 
i be not a native faculty, and reason, the mother of science, 
sMggestetli convenient artiedes of peace.” 

These articles of peace are no <.»ther tlian the common moral 
k'irtue.^whiod; were morally binding in tbf‘ state of nature, wliich, 
)n the assumption of f*quality, could be dedin'cd by reason, but 
which men’s j;assi<iii.s prevented thcmi from following. The first 
law of nature ii to “seek peace and follow it, but failing, by all 
neans we arc to defend ourselves.” The second law follows: 
hat, to the end of p(\‘ice, a man slu>uhl be content to abandon 
Ills ri'd»t to everything so far as others do the The third 

law is that men perform their covenants; the fourth enjoins 
Liratitude for favours rendei:si<l ; the fifth, gene ral c om plaisancp ; 
I he sixth, pardon for oUences on repentance; the stjventh j[m>* 
liibits excessive re vauige or CT tin? eighth, words of c^m- 

Eempt for (f^tlier.s or sign.s of contuiii(d}'. Add an acknowledgment 
of equality ; no reservation of rights that is not gene,ral ; that 
judges should deal impartially; and one or two more of 
minor import to complete the li.st. 

These laws (if nature prescribing justice, mercy, gratitude, etc., 
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may be all summed up : Do n ot that toothers that jrpu w pyild 
not liave done to ycuir scl f, which Ts “The golden rule of the 
Ch)spels put negatively. They hold indeed in the state of 
nature, they are obvious deductions of the reason, but being 
contrary to iu(*.n*s passions, — self-partiality, pride, desire for 
revenge, for glory, etc., — will not be observed without a conimou 
power to compel observance. And it would be unreasonable to 
ex])i ct one man to observe them wliere tin? generality disregarded 
them. This would bo merely ‘‘otlering liimself as a prey ami to 
his certain ruin.” As to (rovenants (contracts), in particular, 
they are hut words and idh? breath, witliout the public; sword, of 
“ T »>jf^jlB B|^^|l^ecuri^ a man at all.” And that propcjrty woidd 
a state is shown wherever men have lived 
in small families witliout any central (or civil) government, 
in which ndibery has been lield in honour; and no laws being 
regarded but tin; laws of honour, they have left only to those 
robhed their lives and instruments of husbandry; and the like 
. still holds of kiiigiloms. 

, A union of a small iiumher will not suffice in such a state fc^ 
i general securiU'. The iiumher necessary dc])ends on the stnmgth 
; t»f the possible enemy, and must he sulliciently great to d(*tei 
! him from iit tacking it, and he the number ever so great, if they 
act according to individual judgments and impulses they nullify 
each other, and may he easily subdued by a smaller number: 
and even if there bo no c<uumou enemy they will make war on 
each otlier without a superior controlling jiower. It is certain 
that such a multitude or mere aggregation will not observi* tlu: 
laws of nature, justi(‘e, im;rcy, etc., in tlie absence of a common 
coercing jiower ; for if they could, a still greater number or even 
all mankind might «lo so, and tlicrc would be no civil govern- 
ment at all, and no need for it, as there would bo peace witli 
the original natural freedom over the world.^ 

Nor is it sufficient that they have a temporary head as ir 
one battle or in one war (as was soiii(*timcs the case with the Rec 

^ This is tho ideal of oiir pri'sciit anarchists and even in the rcniot 
future of tho disiaplos of TIerhert Speiicor, who consider goverumcn 
at present a necessary evil, hut who expect as lucii morally improve tha 
it will be reduced to a vanishing niiiiiinuTu. 
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Indians and (^ihcr savages) because afterwards they are liable 
to the old evils of internal war. 

True, certain creatures called “politicar’ by Aristotle, such 
as the bees and ants^ live togtdhcr harmoniously and without the 
war of all with all. They carry on their common concerns 
without government, so far as we can see (though then*, is a 
(|ueeii bee Avith limited fumMions). Th(*v an*, directeil only 
by individual judgments and apjM-tiles (in-^tinrts ratlu'r), and 
why not men'/ There, are several ililihn^nccs, bt>lh natural and 
ae^jniri'd, particularly the passions 4»f men, which inake them 
intractable and (piarrelsdme, unfaitliful to ]»romises aj^d C(n'e- 
nants, Avitliout a government to kee[> the.Tu 'dl 

grounds, tlierefore, — the nature of man and his l^a^i • 
to war; the insecurity of life* and possessions wlierc mou havcj 
lived in scattered families ; the futilit y of a mc*r(i union of 
uimi)>er.s witliout one [Oesiding and coercing will .and gov(*rn- 
meiit, and even with such if it be only temj)orary, — a common 
and pennanent coercive power is called for, that men may bavi*. 
peaca; all their days and not merely for a tiim?. 

Now, there is but one and oidy way to. create such a comiuou 
coercive ])OW(?r, and that is to (*onf(‘r all th(dr p(>Av<‘rs and niyh 
strciigtli up'ai one man or one assemblj^^^wlio may ** reduce, all 
their yyill.s ly pi uni lily of voicc-s to one wilh’’ In oilua’ words, 
“ they ajjpoiiit one irmn or asseiii]»ly (»f men to hear their jierson ; 
and every«>iie to own and acknowledge himself to he aiillmr of 
whatsoever In* that so })(*arelh tlieir person sliall act or cause to 
he ac-ted in tJiose things wliich (amcern tin*, cdiiiinon pca<*e and 
safety ; and therein to submit their will.' evmyoue, h» his will 
and tlioir judgment to liis judgment.'’ dom^ ]>y “r*ove- 

minii^ of every iii.'in with every man. . . J^.As ff (*v(*ry man 
.sliould say to ov(*ry man, ‘1 authorise and giv'<* up my rights «»f 
governing myself to this man or to this ass(mihly of men on this 
condition that thou give up thy riglihs to him and authorise* all 
Ids acts in like manner.’” And in tliisway is gem*rate d a comino n- 
wealth or stato^ which is a irnTTCitmlc united in oiu* person 
(whether one man or assembly) for the pur]>oses above named of 
L^jeace and safety, wliicli person is called tlio sovereign and 
I everyone else his subject (chap. xvii.). 
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The sovereign power may be conferred QvS above explained. 
Ihii it may also hay (\ its_.on^^ iu or (iOTKj uc st according to 
lIobbi‘S, and tlait in two ways, as wlieii a man governs his 
chililren and thi?ir cljildreu (as in the Koniaii family or tlic patri- 
archal family of (genesis), or by conquest, wliere the cf)m[Ueror 
span's Uic lives of tlie eon({uered on pr<.»niise or covenant of 
'^obedience to his will. 

§ 2 

Sucli is I Fobbos’ famous tlu'nry of the origin of common-. 

It 

i 

safety\ (lovernnienis liaving thus originated, he procci'ds to 
draw imt)ortant inb'ronces, nearly always logically deduced, ami 
often absolutely true gtaierally, but before considering wliich it 
is desirable to pause for a moment to examine bis theory of 
tlieir origin. 

In ibe first ])laco, it is generally allowed that his ]>sy(*li(dogy, 
wliich leaves out tlic fact of sociability^ a natural principle 
which attracts men to each other, is defeclive. It is defective 
on the moral side in omitting disinierosled (pialilies, but it is 
here defective on the political and social side in omitting a prin- 
ciple, which more even than language is a bond of social union, 
and wliich made some, kiiul of society possible before coercive 
governments were formed. Ami this is adiuitti'd by Locke, ^ 
who, like lloblies, believes in the social contract as tin* origin 1 
of governments. The ‘‘ iliHulence of each (»tber, of which 
ITohbes sjieaks, would also exist in the .stale id n.iture, also the 
“grief or uneasiness in each other's society, hul only occasion- 
ally, the sociahility being a more- gciieraUy ditlused fac^ being 
in fact a Him qua von of any ])ermanont society, political or 
natural. A llobbist might imlced <louy the universal sociability 
I’y pointing to some savage tribes like those of Australia or 
Tasmania, who lived in the isolation of single families ; but 
as matter of fact such (lascs have been extremely exceptional. 
Moreover, the question is one of psychology as well as of obser- 


we:d^^^S|iloff^)vernmeuts, and, as a cnuscijueiice, of 

of the sovereign, imposing salutary 
^strainl; Vui tlic imlividiial for the, general ends of peace, and 
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vation and liistory, and })syd io logy talk us thiil jnaii is a_sQciabl.o 
/^UaaLevcn in th^ stage. . of clnldliQOil, a “ ixditical aiumaj^” as 
Aristotle calls him^ and what he is ho always was, according to 
Hobbes. But if this be admitted, dilfe rent, accomit .ot t^^ 
state of nature than the “war of all with all” would have to 
' be given, as, in fact, later speculators on the state of nature, 
like Locke and Rousseau, have jdotured it quite dillerently, 
the latter repn'senting man in it as a very jioble and 
amiable being, ami life in it as the happiest i)ossible for him. 
Moreover, Sir Henry Blaine tells us that the liUbywc know of 
the primitive man .is rather against the . alleged fact of his 
quarrelsomeness^ Still he admits that the tribi^^^u^^Vr j-eads 
of tribes were (juarrclsomo, though i ml i vim iat?^ 
group lived tog(*ther amicably' under a reign of custom. Tlie 
ditlereiici^ would be that instead of a war of every man with 
every man, there was a state <»f internecine war of every tribe 
with every trilie^o far a.s they came within each other’s range. 
This was indecil very much the, case, only it was ended led hy 
a social contract^ made by all the chiefs, hut si.amitimes by 
leagues, but far more frecpicntly by conquest tlie survival of 
the fittest and slrong(*.st, and tlie. slavery of the n-st. 

Then as to the all(*ged , contract covenant, it was j^ointe*! 

out long ago by Hiinm that there was no proul that it ever was 
mad^ It is hist* a’icall.y l>ajieleis. It may .seem, strange tliercforc 
that not only Hob] »es, but Ib»okeraml Grotius before Hobl^es, all 
held it, that after him Locke and Hnteiii‘suu and lilaekstom- 
held it, wliilc there are even some traces of it in Burke’s political 
writing.s. And the reason is that tliere are only thre e [)ossib le 
e xpla nations of the, origin of govern ments ^ namely, either forcej 
the voluntary eonfei ring of it by the people, on one or a lio dy, 
or iiiially patriarchal autliority^, arising naturally, gradually 
ejdarged, and a.s the family expands made hereditary. Hol)l)es 
was prol)abIy not aware, of the latter ; ^ be was aware of hotli 
the- others, but shows that they may be reduced to jme, wlieri 
the conquered people consent to he governed in <»rder lo sav< 
their lives; this ca.se being a.ssi!ii dated to flie ease primarily .arnl 
mainly discussed whm‘(‘- all or tin* majtnity agree U) transfm 
' Though lif; speaks as if he was aware in i-hap. xvii. aixl chap, xx. 



HOBBES 


17 


their powers in the natural state to the sovereign one or 

few. 

The truth is that force was the origin of most existing govem- 
rnerits. Lot us suj)poso, however, that they originated in a 
social contract as conceived by llohhes, and let us try thence 
to see his theory of sovereignty and sovereign attributes. 

§ 3 

Existing governments have originated in force, not in a social 
contract. Ihit (mu;!! ainl every governnient must liavc certain 
or ‘facilities,” to use Hobbes’ words. Let 
r^Th ‘duces these from the original social contract 
Tnd the nnls ior which it was made. 

Ill first jilace, liaving called into existence one form of 
goviTiinicnt, tile en\'rnant<‘rs’ |»owcr of ‘‘n'etion is gone. They 
(Miinot, without the consent of the sovereign, change tlieir mind 
and appoint another, as the carliiT agreement vitialos or makes 
null a later one. Tliey cannot tiierefore lawfully or in reason 
disobey liini (sii]»iiosing the sovereign to be an imlividiial), or 
Jittein])t to <h*])ose him, not even if he acts arlntrarily and 
tyrannically. He may act arbitrarily, take their property, 
rt'slriet their liberties, imprisr.n tludr persons ; it is not in general 
his interest to do so, hut slioiild he do so resistance would be 
unlawful and wrong ; as a cure, it would l>o wr.rse than tlic 
disease nr (‘vil, while it w<mld defeat tin? t‘nd for wliieh they 
app<»int(Mi him sovereign, as it tends to bring hack the war of 
all with all. 

In tin; second pkn^c, the sovendgn is necessarily appt>iutcd 
unf(*ttcred by any condition or covenant on his side, whel]n‘r 
e.\ I c essed or ta< it. The sovereign jiower is iiccessaril}- un- 
linnti‘d in whnst'snevcr hands it is placed. The sovereign is 
only subject to tlie law of nature ; if he violates it, he is 
responsible only to (nMl. If the sovereign were subject to 
any earthly clu ck he would m>t ho sovereign, hut that power 
that could impose the cheek would he llu» sovertdgn. Tlio 
hands of the sovereign cannot iheveforc he tied by either 
oonstitulion or fundamental laws, the aceepUuice of which 
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wouM bo e(iuivaIoiit to a covenant on liis side. For a second 
and stronger reason tlie sovereign cannot covenant witli tlio 
people, because tlic sovereign is the people, bears tludr person, 
is their selected and authorised agent, whose acts are con- 
sequently their acts (according to the niaxiin, whosoever acts 
through an agent achs through himself). Since, then, the 
sovereign stands for the people and is the people, he cannot 
make a covenant with the peojde, wlii(*h is an absurdity very 
evident, where the sovereign is itself tlie people, whore it is 
clear they cannot make a covenant with tlieniselves to do or 
to forbear doing this or that. 

The third attribute of s()vereignty follows j^is- 

senters (minorities) must concur in the voice 
accept the sovereign appointed, ami avow liis acts, or “ l)t' 
justly destroyed.’* Every dissenter must submit to the jigrec- 
ment of the majority, “or be left in the condition of war be 
was in before, wlicrein he might, without injustice, he deslrnyed 
by any man whale ver.” 

Fourthly, the sovereign instituted can do no injury to his 
subjects, ]M‘causc what he does is by the authority of the sub 
jects who liave given liim a free hand (in all that coneau'us tin? 
eml of the institution). The legal maxim, “the king can do 
no wrong.*' is only another form of thif^ statmiieiit, because 
he ha.s been authoris(?d to do wliat seems good to him, and 
authorised by tin? supposed injured person, who is thus the 
author of the supj>osed injury. The sovereign may commit 
inequity, hut not injustice. That i.s, he may violate the, law 
of nature and roa.'‘»n, hut t auriot cv<t act c,oulrary to law, 
since he i.s the source of law', wdiich he can always «*.liange to 
agree with his will and (?v(‘U arbitrary caprice. So that neither 
constitutional nor civil law' can ever he pleaded against tlic 
will of tin? sovcff'ign, hut only tlic law of nature, and tlie hnv 
of th)d wliioli agref's wdtli the law' of natun*. 

Fifthly, if the- .s(»vereign he an individual he cannot ju.stly he 
piiid.-hed in any W'ay liy liis suhjeets, .si ill less pul to death; 
because to punish the .'^’ov'ereign for actions .aiif horise<l by th<‘ 
Buhjects is unjust and enn-l. 

Sixthly, it helong.s to the .soveieign t«‘ judge wind .spt eidi or 
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writings shall he permitted, iiiasnuich as men arc moved by 
their opinions, and therefore to govern men well their opinions 
nuist be governed. Truth ought indeed to be mainly regarded, 
Imt doe trine repugnant to peace and concord that provokes 
rebellion and civil war cannot be true. 

Seventhly, it belongs to tlie sovereign power to make laws 
re.sj>ecting property, whiidi <loes in^t exist in the state of nature, 
and which is a creation of the sov(u*eigii, as also laws regarding 
llie acts a man mny do and may not do, in fact to make the 
civil laws of th(‘. particular State. 

Eighthly, tlie right of making war and peace, and of levying 
tlwjjfed^j^^])t;nses, the right to the supreme command of 
force of the State, “ because the command 
%f the militia alone makes him that hath it the sovereign.” 

To these add the cdioosing of councillors, ministers, magis- 
trates, and oilicers, both in ])eacc and war. Being (diarged with 
tlic end, peace and defence, he must have power to use such 
means as seem most tit for the end : the power of rewarding 
with riches ; of assigning titles of honour or dignities ; and 
th(‘ ]K)wer of punishing. 

T])ese are tin' attrilmtes of the sovereign authority; such the 
marks of sovereignty ; hy these you may judge where the 
sovereign j)ower is ])laced. These powers are incommunicable 
to other liaiids, and they are inseparable. Certain other powt 
may he transferred, as the ])ower to eoiii money, and yet the 
power to protect the subject may remain, but not the above- 
named powers. If the sovereign [Kirt with the command of the 
militia, in vain he retains the judicature ; if he parts with the 
power of raising money, the comniand over the militia is in 
vain for want of means to meet its exj)cnses ; while, if he 
surrenders tlie government of doetrim*, “ men will he frightened 
into rebellion, with the fear of spirits,” or by some bold specu- 
lators in their books teaching sedition and inciting to rebellion. 

These, attributes all bang everyone supposes all the 

rest, not one c;iu be parted wilbo\U. nullifying the others as 
regards the. end int<*nded, the conservation of peace and justice. 
They all ])elnng Ui the sovereign, whether one or a body. Split- 
ting them, ilividingthe vivereign attributes, ami conferring some 
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on one power and some on another is a sure source of confusion 
and civil war. Wherever it is done wc liave “ the kiiif(dom 
divided a.i^aiiist itself, which cannot stand.” It was the hclief 
that the sovereign attributes were shared out amongst tlie King, 
Lords, and Commons in the English constitution that caused the 
civil war. But the people liave been taught a painful losscm, 
whi(^h he thinks will he “generally acknowledged at the return 
of the next peace, and so continue till their miseries he forgotten, 
and no longer, except the vulgar he better taught than liitherto 
they have heen.”^ 

§4 

Such is llolihes’ theory of the neeessary^^Sf^’ 
sov<*reign, a theory containing mingled truth and error, which 
afterwards had a gr<*at history both in speculation and in 
luactice. Let us exJiinine it more fully, as it well deserv(‘s a 
close examination. Tlie. attriluites <*Iaimed for the sovc'reign or 
the gov<*rnment, the “])uhlie ]>owers as tlnty are called, are 
unlimited [Kiwers, including tin* jiowcr of dispensing with or 
suspending laws and r'onstiluli»*ns, power of the sword, power 
to control doctrine, |)Ower to make the civil laws, i*sper*ia]Iy laws 
respecting property, the power of making war and peace, the 
power of taxation to ]»rMvi«]c for nc<-c.>sary expenses, the power 
and the right of .‘ocnnng minorities, of choosing councillors, 
ministers, magistrat<‘s, Ho* power of Tewar«ling with riches or 
honour, and giving titles ; and witli all tln’se p«)wers, an 
immunity from all punishment, most of all from the punish- 
ment of death. Sucli and so great are the ]>owers of tin* sove- 
reign ; on the side of the subject there is tlie duty of ohe<lienee, 
ainl the duty of non-resistance to the sovereign, in the c.xercise 
of these powers in howsoever arhitrary a manner. 

Most of these, [lowers all govermnents possess. Two of these 
(and two ordy) ani dangerous, the, [Miwer of acting ar bitrar ily 
wlifH! there is no constitution intended to limit such (‘xercT • 
of despotic power, aii<l wlnu’**, there is a constitution tin* power 
of susjK-nding fundaiin-ntal laws; arni the power of governing 
doctrines, political or religious. Some reslraiiit <m licence is 
^ (Jluip. xviii. 
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roquirod under every "overriTiient, Imt freedom of speocli and 
writing should he tlie rule in iiindern civilised countries. 

The first of these is a fuiidaiiieiital ]>oiut with liohhes : that 
the sovereign eaniint, in the nature of things, acce])t th^ 
sovereignty und«‘r a <iondition, hccause to tlui extcuit of su»-h 
condition it would he a limited s(»vereignty, that is, not a true 
sovereignty whicli would lie with the limiting power. And, in 
granting the primitive social contract, it might have heen 
the wisest. p«)licy for the eontraetors to give the sovereign, <*i\e 
or body, full and unconditional powers; to impose, no ((tmlition, 
M!iy more than the ehildreu of Israel did when they chose Said 
St ill they might also coneeivahly, as Ifooker 
supjioso, have transferrc<l their powers to a 
single, ruler, subject to a con<liti<m. They might have said, 

“ You shall he <mr king, and you shall have extensive powers 
ai'i!! privih'g*"^, hut y<»n must protect our property, lives, and 
lil)erlies fnau «‘vil th>c*rs, anti ve^jxnq. them ycuivself. You must 
swear tn vesju'ct tmr funda menial laws, and the national 
n^ligitm. Oulsith* th(‘se exc.eptetl inatttTs, anti snhjetit to tliost^ 
general eii<Is, we give you full |)Owt‘r in all other diroctiims.’’ 
'riiis wouhl he equivahuit 1<> impttsing a eoustitution on his 
aeceptaiK.'e to the extent of tlie limitation placetl on liim. And 
in iiKMlern times, sinct* ]!ohh(*s, we lind, even in derntwracies, 
constitutions like that t»f tlie Unitetl States drawn up, 
intendetl as restraints on the arbitrary will of the sovereign 
many ; saliitaiy restraints drawn up by wise statesmen, that the 
people have eonsentetl it) impose upon their will, though with 
a power of altering tln^ eonstitnlion by amendments, under 
(pertain conditions intmnled to secure due tleliheration. 

But, in fae.t, from lluhbcs’ ]>oint of view, this would he ron- 
ferring on the sovereign only half or iKirl of the sovereign 
pow(*r, and reserving the remainder to whatever authority had 
|)ower to enforce tln^ limit. And in ease the chosen one 
(su]»pose) should violate the coiiilitious or eonstit ution, he would 
on this line of reasoning hufeit his j»uwers, the suhjeets woiilil 
hi* ri‘leased from, their o4»eilii'Uci*, and might rebel against 
him. And thus with such limited and precarimis powers there 
would he perpetual danger of civil war, to avoid wliicli was 
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the oficfinal and inaiii motive in the transfer of tlieir natural 
ripjlits and junvers to tlic one or few. 

l>esi<les, argues llobl)os, suppose tlic peo])lc agreed to retain 
the sovereign ])()W(m* in their own liands, as the Jicnnan people 
did in the early time of the Kepnhlic, tlu‘y eould not impose 
conditions on tliemselves. The Roman people, as snhjects, 
could not mak(^ a covenant with tliemselves as sovereign, failing 
the fulfilment of which the people, as sovereign, would he 
deposed. This would be absurd. And as they could not limit 
the sovereign power if retained in their hands, so neither could 
they (or should they rather) transfer it with limitations to a 
single individual who is to bear their person, 
to reason, they sliould give him as ample aiidunl^^i^^^Sir 
powers as they would nee.ossarily have if they exen-ised the" 
sovereign power themselves. 

From the point of view of the chosen one, if wo mighl 
suppose him living in a reflective age, and to be something of a 
philosopher, some earlier iMarcus Anndius or Solomon, he might 
he* supposed to address the contract(»rs who sulmiitted condi- 
tions and limitations: You wish me to bear your ])(‘rson as 
sovereign, to be your representative, to take upon mo a great 
and anxious charge. You must then give mo ])ow(;rs, full and 
unfettered, to do what I judge to be necessary to the attain- 
ment of these great ends of jicacc and security and justice 
between man and man. You must trust mo with the same 
powers that you would necessarily have*, if you tried to govern 
yourselves. What you wish by submitting these conditions is 
really to retain part of the sovereign jiower yoursidves (or 
rather the essence of the wliole), and to trust me with only a 
part, to make a divided sovereignty, with a ruler on good 
behaviour, to he dismissed if you siipjKjse he has divevgiid ever 
so little from your terms. In fact you wisli to retain the 
essence and substance of the whole by retaining tin*, riglit of 
dismissal, to make me your agent and dismissibh*, servant, 
wliihi you remain principal and master. And on these terms, 
and so understood, I must decline the honour you uamld give 
me and the fettered rcsjionsibility you would place on me.’^ 

And, in fact, at the siqiposed beginning of government, or in 
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early times on the eleetion of a kinj' (suppose), as when tlie 
Israelites, on the nomination of Samuel the ju’ophct, aec.epted 
Saul as kin^f, it would liave hoen hethu’ to exact no covenant 
or condition from the sovereijif]i ; and, imleod, from what we 
know of history, it would he. most unlikely that a rude people 
would think of iniposin^f any on the man of their choice. 
Th(\y would prohahly sel(‘et one who was bravest, wisest, most 
T)OwerfuI, the ablest captain ^^mcrally ; and they would b?t him 
do ])retty much as he pleased, just as early barbarian kings 
or Crdtic chiefs had no limit placed on their power. “Let 
tb<‘ Chief do what he ]dcasos,” was the rude, half-imconscious 

#‘^SiJilbiLi,^j^governed tribesmen, “ |)rovided he j)rotects us 
mfehiies, and docs justice amongst us”; which was 
,om(‘tbing like the motto of the liegemen of the feudal chief, 

“ Sp(‘nd us and ilefend us.” 

Absolute monarchy did not originate in the way Hobbes 
supposes ; but if it had done so, or however it arose, the 
argunuMit of Hobbes is sound. The interest of the one and 
the nuiny is largely coincident. It is his interest that ' 
the subjects be wealthy and happy anti brave ; it is his 
interest therefore to protect them against internal powerful 
ones, as well as against external enemies; his interest as well 
as theirs to tiiid able and honest councillors, just judges and 
administrators, and skilful generals to assist him. True, ho 
may overtax them, take too much of their goods, exact too 
much service for his own use or tliat of his personal friends. 
He would take tludr substjince certainly for the public need 
as well as fur his own, but then he would let no one else 
unjustly plunder them. He would, of (;ourvSe, never drcaqi of 
altering their laws and customs, to which he was attache4, 
eipially with themselves. Nor yet woidd he interfere with ' 
their national religion. Such an impious thought would never 
enter his head. On the contrary, ho would defend their 
religion against all outside assailants. Oidy a very excep- 
tional monarch, like a Czar reter, would think of civilising and 
raising his subjects by the introduction of better customs and 
useful arts; and only a great legislator ^vould think, and that 
but rarely, of devising new laws or institutions. 



24 


ENGLISH POLITICAL PHILOSOPHY 


TJms there were no conditions f(3tterin" tlic sovereign 
at tile first erection of inonarcJiies. TJie idea would Jiardly 
arise in the mind of Hobbes* contractors under the supposed 
circumstances. Still less can wo suppose any limiting condition 
in the case of government by com]uest. 

Hut the idea tlid occur to the minds of Englishmen in 
Hobbes* day, and it had taken possession of an increasing 
number of minds in England and in Scotland too when the 
matter of religion was toucdicd. They saw certain great evils 
from unrestrained government tliat did not exist during the 
Tudor monarchies, and men were all for imposing a ch(3ck 
which was not in Hobbes* social contract, 
tliought was c.ontained in the ]>rincdph\s of the Eng 
tution, or, if not, they meant to insert a new check by a change^- 
in constitutional law. They want»*d, in fact, a sorial nm- 
tract with the kiiig*s attributes curtailed, liaving been found 
to be dangerous and most disagreoabh* ; while a f(‘w want(‘d the 
sovereign power wholly withdrawn fmm tlio king, and given 
to the Parliament, or rather the House of Commons; that is, 
some desired a limited Monarcliy, some a Ke[ml)lic with a 
revised (jonstitutioii. 

There was a struggle wliich tilled the sev(*nt(‘eni.]i c(*ntury 
whether the king of England should be a monandi, an absolute 
inonarcli, with all tlu*. powers that Hobhes claimed for liim. 
The struggle was carried on witli varying fortune. In 1649 
monarchy was al.olidicd, and England was made a Ke|)uhlic; 
tlicn in 1603 came the despotic rule of Cromwell witli all 
Iloldjcs’ ]>owers; tlnui, two years after his (leatli, in a torrent 
of enthusiasm, the liestoration, with tlic king*s power but 
slightly checked. At the end of Charles ii.\s reign he 
was ne.arly absolute, and James ii. was in the like jxisition, 
which lie forfeited as well as his crown by attcinjiting to 
carry out lIo])l.»cs* theory of sovereignty. The final result was 
the expulsion of the Stuart line, and the calling in the House 
of Ibinover, the two first princes of which wore content witli 
a diminished prerogative; the attributes which they parted 
witli passing over to the Whig nobility, and the House of 
Commons largely controlled by them. The sovereignty, the 
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svmma potmtia^ passed to th(^ Ttcvoliition l^’ainilies for fifty 
years; then after another short struggh*, on the, part of the 
Crown it .was divi<led again between C«M)rge m. and the, Tory 
landowners, and our government Avas not unfairly descrihcil hy 
JJenthani during the struggle before the Befonn Bill as an 
“aristocracy-ridden monarchy.” Finally, after tliree Reform 
Bills, we have come to jiopular government; a mixture of 
ari>U)cra(!y and democracy, with even soinetbing of monarchy in 
it in tin*, person of the Prime Minister, wlio, if he be a great 
man, may exc'rc.isi; almost as much real power ns a formi'r king, 
subject, of course, to constitutional usage, a wholesome restraint 
w felt. 

now got all the sovereign attributes that 
*(»blu*s claimed as inherent in the sovereign, save* tlie p(»wer of ‘ 
g(<verning doctriin^, wliicih it docs not desire*. It is tin*, legal 
vsovereign, it is not subject to any restraint except from^ i’ulcs ol 
morality (^IIobb(*s^ law of natii re ^jaml (amstitutional usage, 
nris not .siibj(‘ct to the civil law,^nor even to any ]>articular 
])art of the, con^^titntional law; the <mly e.beek on its quali lied 
niiinipoteiice heiiig, as Pruf<*ssor Dicey o]»serv(*s, the internal one 
roming from its own nature, ami the. external one, the fear of 
pr(»voking resistance.^ It is tin; “Irgal sov(‘reigii,” Ibongh in a 
certain s(‘ns»*. the (‘lectors are the “political sovereign,” as they 
can i’(‘diice I lie members to the jiosition of agents, and they can 
reiiise t«^ s('iid anyone to J’arliamcnt unless be pledge's himself 
to lb(*ir Avislies: powers, however, Avliieh they very wisely 
s(‘ldom (‘xercise. 

Holibes has been blamed for granting such extensive ])owers to 
the sovereign ; In*, has Ix'en called the apologist of despotism. But 
the fact is that nearly all these jioAvers are implied in the very 
nolioii of sov'oreignty andgovernuK’iit, and tli e ends for wliich it 
was created. Whether th<*vse ends he, as with llohhes, peace 
and safety, or with Bentliam the greatest gi*neral happiness, 
gnveriiment must wield the public sword, must have the power 
of taxation, and alone be the judge of its amount ; and since it 
CMii Make any laws it cannot be r(*strained by any, since it can 
alU'r the eonstit.utiou it is not subject to it. They are very 
^ Dicey, Law of the Conslitnfioa^ chap. i. pp. 73-70. 
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extensive powers, iiiul might ho dangerously abused. In par- 
tieular there is one attribute that cannot be conceded. 
could not coTicede to an}’ government tlie power to ])reserilM* 
our religious ]>elief, or to compel ns to conform to any religion, 
nor yet the right to take oiir }»roperty arbitrarily, and beyond 
what the public service requires, without giving r*.ompensalion. 

The sovereign powers are not so much dolnccd by Hobbej^ 
from the original socijil contract as from the tmds of government, 
at all times, so that, even if we were now beginning gov(‘rnmcnt 
(making a Jiew social contract), we wouM see tin* need of 
giving most <’»f these powers to the government. 

He may be wrong in supj)osing that tliis 
way in which government arose, but, liowevea^^T^‘]5y;3^l^^ 
very meaning and end requires that certain ])owiu*s be give® 
to it, of the kind pointed out by him. Tlie less the l)etli‘r, 
say some,^ for they will be certain to be abused ; and it is 
here only that a (piestiou arises, llobhes has stab'd them in 
such a wide manner tliat they wore vitry likely to he abused ; 
but the real question in his time, the question in keen del)atc, 
was. Who should exorcise the powers, or who slupuld hjiv«‘. iImj 
greatest share of them, King or Parliament; while both were 
willing that the powers should be wide, 

§ 5 

Closely connected with his doctrine of sovereignty is liis 
remarkable teaching (cliap. xxix.) (joncerning the things tliat 
weaken or bmd to the dissoliitioii of the commonwealth. A 
coinmonwcaltli well made .should last for (jver, at least sliould 
not dhi of internal disease. Jf it docs, the fault lie's in the makers 
and orderers for want of the art of making lit laws to square; 
their actions by, and for want of humility and i)aticnct‘. Usually 
tlic people lack an able architect, and so arc put into “a crazy 
building/' Tliat is, for want of good legislators at the lirst 
founding of .stal<*s, and for want of power afterwards in tlie 
peo[)l{; themselves to make lit laws, the governnuuit or liouse 
will “ assuredly fall upon the heads of tlieir ])osterity.” 

^ Ejj. Taint*, La Jtcvoliition^ vol. iii. p. 
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IIo pvoceods to eiinmerate tho injirmitios of a commonwealtli. 
Tlie first is that whicli arises fr(»in ‘‘ imperfect institution,” 
wliich rcscinl)les the disease of a natural body from a defective 
j)r()creation. 

A king, to got a kingdom, is content \vitli less than full 
sovereign power, loss thfin is nocMled for the peace and (lofence 
of the (*.oninionwealth. William the (kniqueror made this very 
mistake after the Coiupu'st, when he toek an oath to n^spect 
tli(‘. liberty of the Church ; a mistak<*. which wrought perpetual 
trouble and danger on the kingdom, especially in Henry 
ii.’s time, in his quarrel with Jleciket; and again, William 
like, when he enlarg(‘d the power of the 
to have their help, by conceding to them 

<le^u’(a.! of jiower inconsistent witli that of tlie sovereign, 
]>y whicli th(*y were able, later on, by foreign aid, to defy 
tlieir king. 

The same mistake of a divided sovereign power appears in 
Roman lustory, in which neither Senate nor IVople pretemleil to 
the whol(! power. This led to the sedition of the Oracclii and 
others ; tln^n to the civil war between the S(*nate aTid People ; 
and finally to those between Pompey and Ciesar, which led 
to tin? destruction of the Republic. Such is the danger from 
sovereign power, limited or divided. 

The second disease of a commonwealth proceeds from the 
poison of seditious doctrini^ such as “ that eve ry private niajL 
is a judge of ir()od in ■which is only true in a 

state of nature where there are no civil laws, or under govern- 
ment only so far as relates to cases not determined by the law. 

I lint when the law lias spoken, then the good and evil of aidioiis 
is j minted out, the law itself is the sole measure of the good- 
ness or badness. From ibis false doctrine men are disposed 
to dispute tlie rightness of laws, ainl sometimes to disobey 
them, to the distracting and weakening of the State. 

Closely akin to this is the doedrine tliat whatever a man 
<loes against his conscience is sin, which is only true in cases 
where the law has not spoken; when it has, the law is the 
measure of thii public conscience. Otherwise, as there are 
so many consciences, the laws might he disobeyed ; so far as 
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tlioy (lifferoil from anyone’s conscieiK.'e, the coimnonwealth 
would he distr:u*[(‘d and torn. 

A third coniurtcd opinion is that faith and siuiodiW^eginii 
not from reason fi'om supcTiiatnnd inspi ratioi ]j 

from which is inft*rred that those thus favoured can jud^ni of 
good and evil hy such inspiration, to the dissolution of all 
civil government. 

Tlu'se three last dangerous doctrines pror’eed from “un- 
learned divines,’’ who interpret Scripture wrongly, and make 
men believe that “sanctity and natural reason (‘annot stand 
together. ” 

k A fourth o])inion repugnant to the nature o f 
wcalth is the belief that the lM\arer of the 
subject to the civil laws. This is not so, argues Hobbes. Thg 
sovereign is only subject to the laws of natui;e. “To the laws 
which Ik; maketh or which have been already made he is not 
subject. . For to be subject to the laws is to be suT>jeet to 
the commonwealth, that is to tin? sov(;reign representative*, that 
is to himself; which is not .subjection, but free<loni from llni 
laws.” If the monarch were subj(‘ct io the laws, tin; jmlgcs 
who would then have power t(» ])unish him wouhl be tlie 
sovereign; but then the Jinlgt*, being subj(‘et to tin; laws, 
,su [Eposes a third so.creigii to j)Unish the second, and so to 
the lioight of absurdity, and the confusion and dissolution of 
the commonwealth. (Tt is ratlnu’ a logical absurdity that 
results here, than a real danger to the State. He might 
make himself sul)joct, like the Emperor Marcus Aurelius, 
who said, “ though we be abovm tlie Ia^v^s yet wo cJioose to 
be lumnd by thcmi,” but he can himlly be legally .subje<;t to 
them, but only morally, by a self-imposed obligation, from wbiedi 
yet lie could free himself. It w(ndcl only be a danger to 
lilt* State if a faction in tlie Shite triiMl to make him subject 
lo the law, as in Hampden’s trial, in wliich it was aimed at 
showing that King Cliarle.s, in levying ship-money, liad acted 
contrary to the law.) 

The monarch cannot be supposed bound by the law without 
' ahsunlity, hecause he is the judge, the ailministr.ator of tlie 
law, is th(j agent of himself, and no man can be supposed to 
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order and execute his own puiiislinicnt, especially as the ri^^ht 
of pardon is lodged in hini.^ 

(This has an important significance when the sovereign is not 
an individual. The sovereign in its collective capacity is not 
sul)j<.Mit to the civil law ; hut could hardly violate it, could not 
colleciividy steal or murder or slander. Ihit it could collec- 
tively murder a king, violate picrsonal liherty, as in the time of 
George 11 1 ., hy general warrants, or in 1793 in France, rob 
and murder, and wrongfully imprison. Its members, whether 
few or many, cannot be punished for these collective acts; they 
are arbitrary, tyrannical, but not punishable legally. IJut if 
indbjjn^;^ju^^)crs of the. sovereign body, in their private 
■pl^PBW^paKtlie law, they are liable to the penalties.) 

11^ A fifth df‘structive doclrine is that every man has an absolute 
])ropetty in his goods, such as excludes the riglit of the 
sovereign. livery man has such rights as exclude those of 
every oilier sul)je(’i, init not of tin*, sovereign. The sovereign 
has the right t(» take snlli(.*ient to enable him to iierform the 
ollict* tliey have put him into, namely, to defend them against 
foreign enemies, and from the injuries of one auothcr. If he 
bt‘. not alh.nved so much he cannot carry on his functions; and, 
oonse((uently, there is no longer a comnion wealth. 

(This only allows the sovereign to claim what is necessary for 
Ill’s o/lice and for the pulilic service, not lo take as much as he 
])lea.ses for his own extravagances or to enrich favourites, unless 
\u) can plead that it was for the puhlie service to have such as 
faitliful counsellors. There is a claim hero evidently liable to 
abuse, liowcv'cr reasonable in tin; hands of good princes, and 
ae.irordingly the House of Comuuais had early vindicated the 
priueiph* that there should be no taxes witboiit its consent. 
The result may h'ad imh'ed to divided sovereignty, and ulti- 
mately to civil war, as it did when the king tried to recover the 
taxing power.) 


^ Tlio arguiiieul used t'lsi’whi iv l»y Holiln'S apju'iirs unsound : tluit lie 
could not ho luuiiul ly any law, siiieo li»* could always al*rogatc it, because 
be might be bound by the remaining ones; and unless be. abrogate all 
laws, to tile “eoid*usi«»n and disselutioii of the eoiuinoiiwealtli,” he might 
he bound by those not abrogatetl. 
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The sixth cljingoroiis doctrine is already implied in wliai has 
been said, namely, that the sovereign jmwer may be divided. 
To divide, is to disso lve, “ for powers divided miitnally destroy 
each other.” And this doctrine proceeds, he tells ns, ehiclly 
from the legal profession. 

Ihit the worst danger to a State comes not from doctrines, but 
from outside emntjth. Thus the Low Countries had establisluid 
a Republic, and th(?y were flourishing. And generally when a 
commonwealth seems to prosper under a difrerent form of 
government, there arises the desire of imitation, even from 
a desire of novelty — still more if the governed think the 
other form preferable. This is a disease a 

StiUe to “ hot blood,” and is frequently 

of the “books of policy, and histories of the dicient Gree|^‘ 
and Romans,” whence the readers, if under a monarchy, ^t*rive 
the opinion that the subjects are all slaves, and in a popular 
government free men; but those living inider a d(‘mocracy 
“find no such matter.” These books should be under the 
eyes of “discreet masters”; ami the diseases is to be com- 
pared to “liydrophobia,” ^ - 

Another disease is that which wouhl set up a spiritual 
in independence of the temporal, canons against laiys Tliere 
wouhl be two commonwealths r(*ally, with one and the same 
subjects, and here again a kingdom divided against itself ; a 
collision of two sovereigns, and every subject with two masters. 
Witli these two powers in opposition there may ]>e <Iaiig(;r 
of civil war and dissolution, because though the civil jMiwt'T 
.stands in the clear light of natural reason, ami is generally 
supported by a large part of the jmople, yet the other may draw 
a great part, especially wlicre the spiritual sanction is greater 
than other fears. And this disease resemhios the “falling 
sickness,” or epilepsy, because they who had it W(*re supposed 
to be possessed with a spirit, that cast them into the fire or the 
water. So when many arc troubled witli this spirit, it (dtljcr 
overwhelms the commonwealth with opiircssion, or casts it into 
the fire of a civil war. 

The spiritual may not merely be jiut in opposition to ilio 
civil gov(jrnment, but also in tlio latter tliero may be more tlian 
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one soul ; ibei’c! may be a division of powers witli co-ordinate 
authority and without subordination to one sovereign authority, 
as when the power of 1 (‘vying money depends on an assenddy, 
the power of conduct and (iominand (the niotiv(‘ faculty) on one 
man, and the pow(*r of making laws (tin*, lational faculty) on 
the “accidf‘Tital (jonsont not only of the first and second, hut 
also of a third.” Tliis, which is Kngland’s case, is a danger to 
the commonwealth, som(‘tiines for want of eonsimt to good laws, 
hut morci oft(‘Ti from want of luic.essary nourishment, i,e, of 
taxes. This is called “ mix('d moiiarcliy.” The truth is, “it is 
not one independent commonw(‘alth, hut three indepcndimt 
fa{*tioiis,-,ynpronc representative*, i^erson, Init three. In the 
til or (‘. may he ihr(‘c p(‘.rsons indc{)(‘.ndcrit witli- 
H|t Itreaeli ofjBiity in God that re.igneth ; but where men r(>ign 
Llial^' subject to diversity of oinnions, it cannot hi* so, and 
therefore, if the king hear the person of the p(‘<»ple, and the 
general assembly liear also the* person of tin* people, and another 
iissemiily hear the jiorson of a part of the people*, they are not 
one jH.rson nr sovereign, but three pe*.rsons and three sovereigns.” 

There is uo analogous disease in the natural body. But the 
ease* rosem])lcd a man that Tlohhe's had seen who liad another 
growin[' out of his side, with a head, arms, hre'ast, and stomach 
of his own, and if ho had had another growing out of his otlu ' 
side*, “ tin* ceuiiparison might tli(*n have been exact.” 

Tliis is (me of ITohlx^s^ strong j)ositions. A mixed memarchy 
wilh tlircn hodic's j)(.)ss(?ssiiig separate co-ordinates powers, is a 
weak governmeuit and implies a weak State. It existed when 
Hobbes wrote*. ; we have surmounted it, but not till after a 
long struggle?. Arul the wonder is that Ilobbos did not see 
tliat his view eoiilil not prevail cxcoirt through a struggle wdtli 
rarliament. Besides, the House of Commons prederred a 
wcakeiunl government to the king’s arbitrary power. Its 
members had certain powers and [iriviloges legally allerwed, 
and the*.y w(*ro not of a mind to surrender them. Kather they 
wished to edVeci a cure of the disease* signalised, and which 
they probably knew (*xiste.d, by reducing the king’s power 
inure, and more. Aiul we know that tlie*. cure came finally, hut 
not till after the Keform Bill of 1832, from the exteiiKsiun of 
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their aTitliority, and the diminution of the king’s prerogative, 
and tlio privileges of tlio House of Lords. 

Tlie above are the diseases of the greatest present danger. 
Tliero are others lesser. First, the urgent need for moin^y at the 
beginning of a war, and the people’s unwillingness to contrihute, 
compelling the sovereign to have recourse to extreme measures, 
W'liich is a disease like the “ague”; again, too great wealth in 
one or a few through monopolies or farming of the public 
revenues, which rcscnibles the “ pleurisy accompanied with in- 
flammation and painful stitches”; the popularity of a subject, 
esi)ecially of a general, and that chiefly in a popular govern- 
m(?iit (thus Julius Ciesar made himself master of the Seiuite 
and j)eoi)Ie of liome); again, the immoderat^^pleatness of jj 
town that could furnish and pay a gr<‘at arin\«f itself (li 
Paris, or London, or Xcav York now, and sometl J^jljhe. l^d«T^ 
then); also the great number of corporations r(‘[^dnbling “lesser 
commonwealths in the b(»wels of a greater, ^ik(‘, ’worms in 
the entrails of a natural man,” which subsist on the. common- 
wealth’s strength and to its enfeeblcment.^ .Add to these the 
insatiable apjajtite of enlarging dc.miinion, exposing us at fre^-h 
points to the enemy, “’wens of ununiled coru^uesis, many limes 
a burden, and ’with less danger lost than kept; also the Methargy ' 
of ease, and ‘ eoiisumption ’ of riot and vain expense.” 

Lastly, final victory by the enemy in a foieigii or civil war, 
so that the forces of the common wealtli no longer keep the 
field (for then is the cominonwcjilth dissolved), and every man 
ia at lilicrty to pr»)tect himself according to his own discretion. 

This is an impor tant cliaptcr worthy of the student’s nie.dita- 
tio]j, and even of the rstab'smaii’s. It is only n(?cessary to acM to 
wh'dt hns been already said hy way of comment, that the ehU.f 
weaknesses that he points out in our constitution had a historical 
origin, and that a later Idstory has eircctcd the cure of a divided 
sovereignty. Hisbu’y is the explanation of the .spiritual power 
existing alongside, tlio tompfU’al, and of the canon beside the civil 
law. He refers indee.d to liistory, hut seems not to have 
pe.rceived the full signilieauce of the nderenee. It explains 
why the feudal sovendgnty Avas divide.<l between the king and 

^ See Maiuc, IJarhj J/isL of Just itutions, p. 390, on this C()in|iari.soii. 
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tlio feiulal barons, and why again, after the barons’ power 
was broken, and the Tndor monarchs became really nionarehs, 
til ere arose again a struggle for supremacy between the King 
and Parliament, whose authority was increasing all through 
Jam(?s i.’s rcn'gri, and still more through tlie reign of his 
snn. The « vils he jKiints out of a divided sovereignty are really 
i evils, but there is no cure for it, except that in the long-run tin* 
I stronger ainl nmn; inlluential for<*o in society usually wins and 
, becomes sovcnngn. Strength as it proved lay with the Parlia- 
ment; after KJSS with the nobility that controlled the Parlia- 
ment ; and afba* its ndorm in 1832 with the House of Commons, 
IS largely r(‘p"Q,sentative of the groat middle class, that had been 
ruw'ing gref^er and greater during the last two centuries, and 
.ost rich ai®|(^w’ciful in the prcscuit century. Butrin another 
resp^ecl tl^^fercignty is still divided between the Cabinet, 
the House of «mmons, and the electors.^ 

Most of the other discast‘s el this (diaptcr our government 
lias [lassed tliroiigh without great hurt, even the poison of 
seditious <loctrino, at the French Kovolntion. Wo now live 
imdcM' a ‘Mimited monarchy,” but only in name. All the 
sovereign attributes have passed to the Parliament and espeeb 
ally the Hous(^ of Coiiimoiis, because the nominal monarch 
has lung ceased to veto its measures, and the peers finally 
yield to its will. The Parliament has dropped the one 
dangerous attribute. It does not pretend to govern religious 
doctrine, hut allows full religious toleration; nor to control 
political utterance, but allows widest freedom of speech and 
writing. The State has passed all its dangers and diseases 
without dissolution, tliougli, kSUico Hobbes wrote, many party 
governments in England liavc been destroyed. Even the “ wen 
of unuiiitcd compicsts ” seems to agree wdth us ; as since Hobbes* 
time wo have become masters of one-fifth of the globe, with 
advantage both to ourselves and the subject races that we rule 
with their full consent and approval. 

The danger from the “ example ” of other forms of govern- 
ment wo have passed by. We no loiigtw believe that the 
government of tlio United Btatos is better than our own, or 
^ See iit/ra, p. *266. 



34 


ENGLISH POLITICAL PHILOSOPHY 


that there is magic charm iu a Republic. There are some 
amongst us indeed wlio tliink tliat a titled aristocracy lias too 
much power with us ; but everyone can see that an aristocracy 
must exist of some sort in a Republic as well as under every 
other government. 

§ 6 

The remaining portion of the book is chiefly concerned 
with what we would now describe as the functions of the 
State. 

There is a most remarkable chapter (xxx.), original and 
suggestive, “On the Olfice of the Sovereign Reprcjsimtative,” 
or, as in our days wo should rather say, on „yie functions 
of the State or of the Government. It is ch vigorous, / 
all his writings are, and with a remarkatu|^^vT2a<i#^^^ ax 
about it. 

The oflicc of the sovereign is to be dctermincsi by the end for 
which government was created, namely, the “safety of the 
people,” and by “safety” Hobbes meant not “bare preserva- 
; tion,” but also “ all other contentments of life, which every man 
' by lawful industry, without danger or hurt to the common- 
wealth, shall acquire to himself.” 

The phrase is quiic as definite as J>(mtham\s greatest happiness 
of the greatest number. But how are all “contentments of 
life” to be assured? Not by care applied to individuals any 
further than by iirolection from injuries (that is, protection of 
property and person), but by a general providence contained in 
public instruction both of doctrine and example, and in the 
making and executing of good laws. 

Now, here is a remarkable sentence on the sphere of govern- 
ment, whether monarchy or democracy, and, as will j)rescntly 
appear, after two hundred and fifty years we have not yet 
realised it. We only began some sixty yeiirs ago to aim at it, 
though now we describe the functions of the State as some- 
what wider. But let us proceed to see how he unfolds his 
general statement. 

The first duty of the sovereign is to maintain all those 
essential rights or sovereign attributes described before. The 
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sovoroigii, whether one man or assembly, must maintain them 
all intact, ])ecaiise otlierwise the commonwealth is in danger of 
dissolution, and the Avar of all Avith all, “tlie greatest evil that 
can happ(‘n in this life.” Secondly, it is the duty of the sove- 
reign on(‘. nr asstMn])ly, let us say, of the goA'crnmcnt, to histriirf 
[the people in the tjronmls and reasons of those essential rights] 
hecaiise if it lets tlnnii remain in igiKH’ance, Ihcy are easily 
seduced and draAvii to resist it, Avlnm tlie State rerpiires tlie 
use and <‘.xercise of the rights. 

It is the inor(j necessary to have the grounds and rtjasons of 
the sovereign’s riglits carefully taught, because the terror of the 
civil hiAv forbidding rebellion, or the questioning those rights 
fc<Avhi(di is of nature of rebellion, Avould he insuHicient. Such 
lawA^MLhavo no force, hut as it is founded on the law 
of luitu^^VTKh forbids th(5 violation of faith. It is on this 
obligation nou»o violate plight » d promises that our allegiance 
and duty of (m<Mli<‘ncc rests, ii men throAv over that, neither 
Avlll they be frightened by the terror of the civil law Avhen they 
thiidx they have strength on their side, so that our obligation 
not to rebel turns on our gooil faith. (But Avben did the sub- 
jects promise to obey, specially Avben there Avas a divided and 
disputed sovereignty as a fact in 1642 ?) 

But, says ll(»hbes, if these principles were acknoAvledged 
as tile riglits of sovereigns, and Avere exercised by them, “ the 
constitution avouUI, except it Averc destroyed by violence, he 
everlasting.” Tliese princi|)les are only to be discovered by 
“industrious meditation,” such are they that he has given. He 
thinks tluim principles of reason, hut if not they are surely 
jirinciplcs dediicihle from tlic authority of Scripture. 

But the common people liave not capacity suHlcient to under- 
stand them, it may be objected. Hobbes thinks them as 
caj)ahle as the rich and potent subjects, or even those the most 
learned ; because the “ potent men hardly digest any doctrine 
that sets up a poAver to bridle tlieir allectious, nor the learned 
anything that shoAVS their OAvn errors, and thereby lessens their 
authority.” These superior classes from interest Avill not ehoosi' 
to understand and believe; hut the common people’s minds, 
unless they happen to bo dfepondenfc on the rich and potent, are 



36 ENGLISH POLITICAL PHILOSOPHY 


like “ clean paper,” ready to receive whatever impressions the 
public power may clioosc to print (m them. They “acquiesce” 
in the mysteries of the Christian faith which arc above reason ; 
millions believe the same body may be in many plae.es at tli(». 
same time, whi(*.h is contrary to reason. Can wo suppose they 
could not comprehend what is so conversant to reason that any 
unprejudiced man “needs no more to I(‘arn it than to hear 
it, if it Avere taught by competent j)ersons under ]a’otection 
of law ” ? 

He concludes there is no diiiic.ulty in instructing the 
people in political science, so far as tlie inciilc.ation of the 
essential rights of sovereignty fire concerned, no difficulty 
but what proceeds from the sovereign’s fault that of lii^" 

ministers. ^m r L Tr * 

Tt is therefore his duty to ensure the popv^^* ni^ruction, 
and not merely his duty but his benefit, and hi.^^ jcurity against 
the danger to his natural person that may result from rebellion 
(as in the case of Charles i.). 

To d(‘scend to particulars, Hobbes gives us a revised version 
of the Ten Commandments: the peoiile are to be taught that 
they ought not to be in love with any form of government in 
mnghbouring nations more than with their own, nor what 
prosperity they see in nations otherwisi*, governed are they to 
desire change ; and the reason is that the prosperity conu*s, not 
from the form of g^jvernment, but from the fact of (ffiediemic to 
the sovereign — whctlnu’ mmiarchy, ilemocracy, or aristocracy 
(though he thinks the former the Ixist for those lucky enough 
to have it). Take away the obcdiouce, you take away the con- 
cord. “The State shall not only not llourish, but in a short 
time it will bo dissolved. They who through disobiMlienc.e 
attempt merely to reform the commonwealth, shall find they do 
thereby destroy it ” (as did the Long Parliament of Charles i., 
which he [irobably liad in his mind). He here uses a remark- 
able illustration, afterwards employed by Ikirke, who appears to 
have well pondered this first commandment in his almost 
religious reverence for the constitution of his time. These 
reformers act “ like the foolish daughters of Peleus, which, 
desiring to renew the youth of their decrepid father by the 
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counsel of Medea, did cut him in pieces and hoil him 
with strange lierhs, hut made not of him a new man.” 

This love, therefore, of other governments, or desire of change 
in one’s own, is like the breach of the first commandment ; 
“Thou shalt have no other gods before Me.” 

Secondly, they must not so admire the virtues of any subject, 
no matter how high-placed he stand or however shining his 
capacuties, so far as to render him homage or obedience only 
proper to tlie sovereign whose representative he is ; nor of any 
;!ss(uiibly except the sovereign avsscmbly. The sovereign should 
be jealous of the love of his people, and averse to have it iiiter- 
(■e[)l(Ml l)y popular individuals through llattery, as it has often 
d)een. Suchf|i)en homage to distinguislied and poj)ular men is 
H||j^keviol^Bb^ the second commandment ; the taking of 
ai i.v la >rosen tati ve image in preference to the more 

secluded but ^ )eity. 

Thirdly, the*muat be taught that it is a fault to speak evil 
of the sovereign, whether one man or assembly, or to dispute 
about his power, or use his name irreverently, lest his name be 
brought into contempt, and their obedience thereby relaxed. 
“Which doctrine the third commandment by resemblance 
pointeth to.” 

Fourthly, a time must be set apart, the most proper being 
the Sal>bath day (after prayer and praise to the Sovereign of 
sovereigns), for instruction in these their duti(\s, to hear them 
told to tlnuu, as also such positive laws as concern them all 
read and cx})ounded. 

The king, in fju^t, is the image of God on earth ; and as the 
first four cominaudmeiits on the first tidde of the IMosaic law 
had inscri])cd on them the Jews’ duty to God, with enumeration 
of His absolute power, not only as God, but also as King of the 
Jewish people by pact, so the lirst four commandments to be 
taught the people by their sovereign is by analogy suggesteil to 
them as above. 

Such are our political duties, or duties to tlic sovereign. 

Then the grounds of our civil duties arc iu like manner to be 
explained to the people, wlihdi correspond to our duties to our 
neighbour, as contained iu the second table of the Mosaic law. 
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These are, first, the duties of children to their parents, namely, 
obedience during early years, and afterwards by external signs 
of honour, out of gratitude for their care and education; and tliis 
agrees with the fifth commandment. 

Then the sovereign ought to cause the principles of justice to 
be taught. Justice consists in taking from no man what is his, 
whicli implies that wo sliould not deprive our noiglibour by 
violence or fraud of anything which l)y tlic sovereign authority 
is theirs. Property is of throe things: first, of life and limb; 
second, of husband and wife in the marital relation; thirdly, 
of riches and the means of living. They are therefore b) be 
taught the wrong of private revenges ; of violation of conjugal 
lioiiour, and of robbery and tlnJt of another's gooep Also they 
should be shown the vVil result of false j i ^ t. m th exy 
witness or judge, by whie.h justice is d(istroyedjp of no 

effect ; and these corresjumd to the sixth, sevef^.u, (eighth, and 
ninth commandments. “Lastly, they are to be taught that 
not only unjust facts, but the designs and intentions to do 
them, though by accident hindered, are injustice. . . . And 
this is the intention of the tenth commandment.” 

He then raises a rpiestion as to the “ moans and coiifluits ” by 
whi(di the people .aay receive this political instruction, and he 
(?omes to the conclusion “that the instruction f)f Mio peojde 
de])endeth wholly on the right leaching of yonth in the uni- 
versities.” Ilis argument is liiat the great mass <»f imui, com- 
posed of tliose wlio must laliuiir, either from n(*cessity or desire 
to make w<'ali.h, or those who follow sensual pleasures from 
sloth (U’ supfrlluity, canm^ Ijcstow the “ d(?ep meditation ” which 
the learning of truth in the political sciences, as in all vscienci*s, 
refpiires. Tliese classes now get sucli instruction as they liave 
from the clergy, or such of their fihmds a^s seem wiser than 
llicmsclves in cases of law and conscience, ihrougli a faculty 
of fluent and plausible speech. Now these last, and the divines, 
have acrpiiied tlieir knowletlge eitlier at tluj universities or from 
schools of law (Inns of Court), or from books written by men 
eminent in the universities and schools. So that tbo univer- 
sities are the ultimate fountains ; and if ilu^ iristrnelion is to bo 
better hereafter, the fountain Jiiust be puivr, Doelriiies sub- 
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versive of sovereign riglits, ho contends, have been maintained 
both by preachers and lawyers educated there, which proves 
that, thougli the niiiversities were not the authors of the false 
doctrines, “ they knew not how to plant the true.” 


Tlius far as to the dutias of the sovereign as teacher of his 
Rul)jects’ duties. But next, the safety and good of the people 
re(piires equal administration of justice to the rich and mighty, 
as well as to the poor and obscure. In this consists equity, to 
which, by the law of nature, the sovcreigji is subject as well as 
the meanesi^o tliat he cannot pardon oifences against private 
l^yjsoi^tlijWthjimay pardon oirenccs against himself, that is. 

It would, ^thinks, be a gr« at mistake, as well as wrong, to 
show ]iartialit^o the great, wlnise oppressions and injuries are so 
much worse than others, as they have least need to commit them, 
and the consequences may be terrible : “ For impunity makes 
iiisolcTice; insolence hatred; and hatred an endeavour to pull 
down all o]»j)ressing and contumelious greatness though with 
the ruin of the', commonwealth”; a sentence that all nobles and 
great peoj)le ought to ponder, suggested [)robably to Hobbes by 
the levelling tendency of the time in which he Avas Avriting, 
and whiiih received an extraordinary and memorable exemplifi- 
cation more than a hundred years later in Franco. 

And here, no doubt, Ave have one of the causes of the hatred 
of the multitude to the aristocracy manifested during tlie French 
Kevolution. It Avas a c^asc, not merely of the “oppressors* 
Avrong,” but of the “ proud maids contumely,*’ resulting from 
partiality and impunity in their being shiehhul from justice. 

Under the head of I]qual Justice before the LaAv comes 
egiiality in taxation, Avhicli depends on the equality of the debt 
tliat each one OAves to tlie State for his defence. Without govern- 
ment, men Avould have to defend themselves and tlu'ir property ; 
not merely to labour, but, if necessary, to fight in defence of the 
results of labour, or else hire others to fight for them. Taxes 
imposed by the sovereign are only the “ wages due to those 



40 


ENGLISH POLITICAL PHILOSOPHY 


that hold tho public sword to defend private citizens in the 
exercise of their private trades and callings.” The benefit 
received, protection of life and property, being equally great 
for rich and poor, they would seem to owe ecpial taxes on 
that score; but then the rich who use the service of the poor 
slioiild pay taxes for them as well as themselves. Equality of 
taxes, ho thinks, consists in laying taxes on the things men 
consume, on expenditure rather than on property or income, so 
as to check luxurious waste, because men pay etpially so far 
as they consume (on which difficult point, thougli good. In*, is 
somewhat brit^f. A tax on commodities of gimcral (jonsuiiiptioji 
is no doubt somewhat equal, tliough by it the poor pay more 
of their means than the rich, and so it would he u»^ qual). 

It is the moral duty of tho sovereign Ji 

support of the destitute poor, because, owing nc.es 

of life, many men by “accident inevitable be/iUie unable to 
maintain themselves by their labour,” and they ought not to ])e 
left to the “ uncertain charity ” of private indivhluals, though, 
in tho absence of public relief, the poor have a moral claim on 
men in general as chiiritablc beings. 

This does not apply to the able-bodied. “They are to be 
forced to work;^ ar l to avoid the excuse of not finding em- 
ployment there ought to be such laws as may encourage all 
manner of arts, as navigation, agricultiir(», fishing, and all manu- 
facture that requires labour.” Prc,suiiiably they are to l)e set to 
work at these under State direction and discipline, and thus we 
see Hob])es is so far what would now called a Slater socialist. 

The objection to this course, thougli it wouM lie far l(‘ss 
strong in Hobbes^ day than now, is that tlicse industries could 
not be started witliout capital coiitriluited by taxes levied on 
utluM* citizens, and then the surplus prodmits would in com- 
petition with those of the same industries st*lf-.su[)povted, to 
the injury of the latter, while in addition the labour wouhl, 
without severe discijiline, probably he ineflicient. It would 
not be self-supporting ; and more taxation would be necessary 
if population iiicre.ased, as it would, unless the State took tho 
regulation of the matter in hand. 

^ ill Carlyle’s seheiuo in his Ltiltcr Day Pamphlets, 
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But even then Hobbes has a remedy short of sueh regulation, 
sliort of the dangerous kind of socialism, not rcfiuiriiig in- 
definite taxation. This is a compulsory State emigration. 

Tn that case, he says, “ they are to be transplanted to the 
colonies, into countries not sulficiently inhabited, where, never- 
theless, they are not to exterminate those they find there ; hut 
constrain them to inhabit closer together, and not to range a 
great (h^al of ground, to snatcdi what th(?y find ; hut to court eacli 
little plot with art and lal)our, to give them sustenance in due 
season”; and, finally, Avlicn the Malthusian terror of over-popu- 
lation comes within mcasurahle distance, wli on “all the world 
is overcharged with inhahitants, then wo n^tnrn to the state 
nature ; the last remedy of all is Avar, Avhicli provideth for 
man hy^Jj^tory or death.” 

T)le ])aragraph IToldjes aniicii>ates botli 
Carlyle and of onr Poor r«aw r(*fornicrs. lie does not 

perc(*ivc the iii^o of escape pointed out hy Malthus, but 
1 boldly a(!C('pts his “positive check” to population in the 
long-run — Avar and death. 


§8 

It is also tlio duty of (he sovereign to make good laAvs. 
“What a go«id laAv'l” he pertinently asks. A good laAV is 
that Avhicli is “ needful ” for the good of the people, and withal 
“ perspic-nous.” T^aws are not meant nieridy to restrain people 
from voluntary actions, but to direct them so as not to hurt 
themselves by impetuous desires, rashness, or indiscretion, “m? J 
hedges arc set, not to stop travellers, hut to keep them on their | 
Avay.” Laws not needful arc not good, l)ut traps for money (for i 
the legal profession), supeTihions Avhere the sovereign poAvers are 
admitted, and where not admitted uncipial to defend the people. 

The luAV is made persj»iciions chielly by making th(i reason 
ami motives Avhy it is made perspicuous. This done, the 
fewer words within the body of tlie law itsedf the h(?tter, all 
AVords being subject to anihiguity, Avhich increases Avith the 
length. The length of laAVs lie thinks due to a “contention 
between the peiinersand the pleaders of the laAV,” in Avliich “ the 
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pleaders have got the victory,” the former trying to defeat the 
latter’s possible devices to get tliroiigli its meshes by making 
them finer by multiplication of words, wliich again gives the 
ingenuity of the lawyer new clianccs of escape for his client. 

Punishment and reward belong to the sovcjreign. Thej^nd 
of punishment is not revenge, but correction of the offcndcrjjor 
others, by his example. Severest punishment is due to crimes 
of greatest danger to the public; such as those that proceed 
from malice to the government, or from contempt of justice, 
or that rouse indignation in the multitude, and those which, 
if not [mnished, would seem authorised, as when done by 
tli(^ sons, servants, or favourites of great public men. And 
the reason is that indignation against criminal^ ,^is like to be-'*' 
directed against those Avho would be likely t^V ^.jrotcct the'/' 
as in tlic case of Tarquin, who was driven out>T4j|ii®?r5 lor a.i . 
insolent act of one of his sons. But crimes ‘/,,jnirirmity, such 
as proceed from great provocation, great feat, great need, or 
ignorance, allow place for lenity ; and lenity, when not to the 
liurt of the commonwealth, is a precept of the law of nature. 

It is the leaders and teachers that ?diould be punislied, and not 
the seduced people who acted through ignorance, in great part 
due to the sovereign’s fault in not affording them the means of 
better instruction. 

The sovereign should reward as well as punisli. It is in the 
interest of the conimonwc^alth that they who have well served 
it sliould be recoinpejised so as to encourage others to do the 
like, and also to study Ijow to do it better. 

It is also the business and duty of the sovereign, but only 
of the soveringn one, to choose good councillors; and good 
counsel comes neither ])y lot nor inheritance, so that there 
is no more reason for seeking it from the rich or noble on 
political questions, than in the science of fortification, unless 
we believe that there is no need of methodical study in 
politics as there is in geometry, but only to bo onlookers, 
while, in fact, “the politics is the li ardor study of the two.” 
True, the nobility fancy tliey have a hereditary right to bo 
the king’s councillors. This is a mistake, and it is inconsistent 
with the sovereign power. If they insist upon sucli privileges 
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as tlioir “right, they must need by degrees let them go, and 
have at last no further honour than adheroth naturally to 
their abilities.” 

In a democracy or aristocracy there is no choice of coun- 
cilhu’s, because the couiunliors and counselled arc the same. 
And counsel given apart in private is better than in aji assembly 
by oratiojis, and where “premeditated than when tliey speak 
< n the sudden, both because they have more time to survey 
the coiise(iiiences of action, and are less subject to be carried 
away by contradiction tlirongli envy, emulation, or otlier 
])jiSHions arising from the diHerciKte of o[)inion”; and in both 
res])ects monarchy has a great advantage over democracy and 

Mteastlv. t hvW nera^^ should be both good conductors 
*auci’Fr^5MIS®Llifiil subjects, otherwise if tlie government 
ho. in a .^^^rli^^^nt, and tlic Parliament unpopular, wliile the 
soldier is al)lo affl popular, there is danger to the goveirnment.^ 
But when the government is in the hands of a monarch who 
is poptilar, there is no danger at all from the popularity of a 
subject. “For soldiers are never so generally unjust as to 
side with their captain, though they love him, against their 
sovereign, wlion they love not only his person but his cause.” 

§ 9 

All this lalter part of Ifohbe.s’ teaching as to tlic duties of 
the sovereign and the duties of subject is, for the most part, 
admirable (and we have hardly yet (iome up to Hobbes’ ideal). 
U is only wliere he unduly stretches the powers and attributes of 
the government to the danger of freedom that he is wrong. He 
is wrong also, as before stated, as to the alleged origin of govern- 
ment and law in an original social contract ; wrong in appealing 
to this imaginary contract instead of the actual English coii- 

^ And this passngn niay Inivc given n hint and cneouragciucnt to the 
Lord General Croniwell, wlio liad eomiuercd three kingdoms, and who was 
popular, while tlie Kuriip Parliament was very iiuieli the reverse of 
popular. It is thought that he began in 1651, alDM' W orccster, to meditate 
the dissolving of the Parliaiiieiit, which he carried out in 1653. 
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stitiition to determine the powers and privileges of the sovereign; 
for though sovereignty is one, and the powers implied in it are 
one and dcducible from the end, yet they may, as a fa(it, be 
partitioned between King and Parliament ; and this was the 
case during most of the seventeenth century. It is something 
sophistical to deduce the whole group of sovereign attributes 
from a social contract, when the real question at issue was, 
How were they really divided in an existing constitution ? 

But setting aside this doubtful part of the work, his teach- 
ing as t o the essential extentL-Qf-S Overeig nt y, wh ethnL^ 

lodged (all of it he means) injpne or^few^^qr the m 
the people, is for the most-part. Jia sound as it is acute and 
brigih^ In fact, Hobbes! theory of sovereignty^^s cssontiidly^ /' 
the parent of Bentham’^ and especially A? 

Province of Jurisprt^ Deiermined^ only iatte'ir 

did not see that it was necessary to expla^ji^thc liistorical 
origin of a thing so remarkable as governmenv »^ho rule of one 
^ or a part over the rest, and also the origin of law. They botli 
postulate the existence of government, yet surely it requires 
to be accounted for, instead of being assumed and merely 
analysed as to what it implies. The latter process gives in- 
formation indeed, but not sufficient. Hobbes saw tlio need of 
accounting for the fact of government, and he gives what he 
considers the only origins. It now appears from the historical 
school that there was another origin, which did not escape the 
penetration of Hobbes, only that tlio state of history in his 
time did not enable him to follow this line of inquiry.^ 

The origin of sovereignty neither Austin nor Bentham 
inquires into. But that law is tlm command of the sov er eign, 
both are agreed with Hobbes; that sovereignty itself is one and 
ifie sumo, ^'efher in the liands of one, a few, or the majority. 
That the sovereign is not subject to cavil or constitntionaJ law 
is the teaching of Austin, following Hobbes. 

On this part of his theory Hobbes, as said, was largely right ; 
he was i)nly wrong in implying that the king of England was, 
when he wTote, in the position of a sovereign, in the sense 
of being unchecked by the civil law or constitution, though 
^ See liis roraarkalilc chap, xx, oi Dominion^ Paternal and Despoticed, 
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]ie erred with a great party of whose opinions he became the 
pliilosophic mouthpiece. In his account of the functions of 
the government, as distinct from its necessary powers, he is 
good and open to liltle objection. He certainly does not 
advocate a Laissez faire or non-intcirference policy, but rather 
that of tlie j^ritcjrnal govern ment , the instructor and protector 
of the people, llis acc-oimt of the diirereiit kinds of govern- 
ment,, of their merits and drawbacks, is marked by his usual 
acuteness, knowing, as he does, very well that there are evils 
incident to all of them, while of the “ diseases ” and “ causes of 
dissolutions ” of government, he was the first in modern times, 
before Montesquieu, or Rousseau, or Burke, to say anything 
if value. Tim latter is a subject of great and growing im- 
•tance increased influence of the democratic prin- 

the words of Hobbes, especially where 
he hits upon LSb)eculiar weakness of parliamentary or popular 
government, ai J^miKdi to the point. In fact, he anticipates 
C^rlylc^s attack on parliamentary government and oratory, while 
more clejirly than in Mill’s liejireserdahve Government or Maine’s 
Popnlar Government we arc shown the inherent and ineradi- 
cable weakness of government by a large assembly.^ 

This part of his work is good, but his contribution to th^ 
Philoso[)hy of I.a^ is almost_ eipially remarkable and original. 
In fa(!t, if we take his pregnant chapters on civil laws, u i 
crimes, their excuses and extenuations ; and on punishments 
and rewanls ; together with his emphatic assertions of the need 
of reasons in favour of the laws being made known to the 
people, and that in the fewest and clearest words, we have 
the essenc'C of Bentham’s long labours both as regards law 
reform and the creation of a science of law in great measure 
indicated. 

Equally with Bentham and Austin, but long before them, 
he analysed the chief notions implied in law — sovereignty, 
command, act, will, intention, freedom, etc. ; so that he is tim 
ti'iio f ound er of the Analytic^ in j urispru de nce ^ and 

ni(M*its ecpially with them the name of analytical jurist. 

I think that even a good case might further be made in 
* See also on this point Taine’s La ItevohUion^ vol. i. 
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favour of his being the founder of sociology, so far as such 
a science really exists at all. For we have the recognition 
of tlie fact that a society is an organism comparable to the 
lium.in organism, together with many suggestive and ingenious 
arguments <lrawn from tliat fruitful analogy. We liavo the 
distinction (^f the initiatives, distributive, and rcgulaii’vt? systems 
of the body ap[)lied to States its proiireation ascribed either 
to contract or force ; its various diseases and infirmities com- 
pared to those of the human body, and its dissolution to the 
dissolution of tlic government by foreign or civil war. 

To this view, indeed, llerlim-t Spencer objects that societies 
are to be compared to organisms indeed, but not specially to 
the human organism, nor will he grant that what correspond^i.^ 
to the brain is the governing agencies ; the he thijj-’'^’ '• 

being ratlier diffused throughout the boiTvltr . 

and lower types of life. But surely soinetli^; may be urg(;d 
ill favour of Hobbi's’ view. Lower living o iganisnis, it may 
he said, correspond to lower social types and groups; but 
might not the highest types, such as (dvilised societies, be 
fairly compared to the human organism as tlie higliest, and tln^ 
governmiuit in the State and the Clmrcli to ilio laain, holh 
because^ the host intellect of the country is usually to he found 
ill them — alile statesmen, judgiis, administrators, bishops, espe- 
cially wliere means ave taken to attract by liigh emoluments 
able men? No doubt, Kobbes’ analogy is not the whole but 
only partial truth ; unless the absolutely best a])ility of the 
country was in tlui government, spiritual and temporal. Therii 
is usually much ability outside the government, and applied 
to science, litei’ature, philosophy, invention, and even to the 
direction of industry. »Still, from Hobbes’ point of view, the 
government of the Slate is tlie most vital w'ork of all, and he 
takers those who direct this to be the real and chiiif brain of 
the nation’s life, because they do the most essential work, ami 
because the State as a Avhole is moved by the govcrinnont as 
the man by his brain. 

Ihb, apart from this jioint, we have also Herbert Spencer’s 
ghost theory of the origin of religion anticipated in Hobbes ; 

^ Chap. xxiv. 
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also the origin of ]iolytlicisni sketched, the natural origin of 
speech as a linman invention; the origin of the diliereiit 
sciences so far as known in his day ; the fiiiidamental depend- 
ence of all ill mathematics, though he ]»re8scs this point unduly; 
— all capital facts in the science as coiKieivcd by Comte and 
Spencer. 

He also gives us, as already stated, a jheory of j^urispruden^ 
based on natural law and on analysis ; something of a theory of 
economics, though very imperfect ; an ablii theory of ethics and 
tJie best theory of iiolilics, that is to say all tlie more solid parts 
of the statical side of sociology, though from the imperfect state 
of history and tin* imperfect development of physics and 
^lemistry he Vs been unable to employ the historical method, 
^l ics and analysis. ]>Tit who amongst 

itTter h^nBlwMBlias achieved gi*eater and more fruitful results 
than he has d()?« eiveii with his limited resources? 

With his Tovcrics in ].»sy(diology and moral science, im- 
portant as they are, and with lus rationalising interpretations 
of the Scriptures, bold as they arc, we are less concerned. 
The whole is a work eminently calculated, as Austin says, to 
stimulate the mind of the reader to think ; clear in tlioiight, 
exact in words, sometimes vivid, and with not infrequently a 
felicity of illustiating his severe matter worthy of Bacon himself. 

In fact, if we strike out his historicial error as to the origin 
of governments, and again his error that they should govern 
doctrines, and correct liis picture of man as by nature a selfisli 
and an unsociable animal, Avliich affects some but by no 
hmeans all of liis ethicjs, there remains a great book of a great 
rereativo intellect in a great century ; on the whole, the greatest 
and most original, as it was the first, work in politicial and 
moral science in our liUu’atnre. 

10 

The book appeared just when the great ten years’ civil war 
was finished by the triumph of tlie railiameiit ; and tlie 
ideas in it not improbably encouraged Cromwell to seize 
the helm of government, face to face as England was with 
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anarchy: the nation being filled with all the “diseases” 
pointed out in Hobbes’ book; with levellers, fifth-monarcliy 
men, and Anabaptists in the army, favoured by leading 
oflicers, with all kinds of new seeds in religion, all kinds of 
public and private delirium in the air, as usually ha[)pens in 
the course of great revolutions. We know that Cromwell, 
after Worcester (ICSl), summoned leading men to sound t.heir 
views as to “a soltleinent of the kingdom” and the future form 
of the govermmuit ; that some declared for a monarchy liiider 
one of the (exiled family; that Harrison declared for a Tiepublic, 
and that Cromwell iinally declared that a “settlement with 
something of monanhy in it would be very fit.” And some 
time after 1052 he asked Whitelock, “ what -if a man W(iiy^‘ 
to take on him to be king?” which s lm^ tly^ rjlca was i y '* 
min<l long before lie dissolved the Pa rl i anienJjjBliSlK-^ ftu atib 1 1 
was oritic.'d in the extreme. The Rump Pa/i^unent, the only 
legal authority, and only half legal since the Vvxjiulsion of half 
the original members, bad gradually becjome unpopidar. The 
alternatives were the continuance of this discredited Parliament, 
a new one, ora (Convention to determine the form of government, 
Cromwell himself as dictator, or anarchy. But after a success- 
ful civil war it would have lieeii risky to appeal to the suflrage 
lest the work of the sword might be undone by the return of 
loyalists, who very likely were still in a majority. It was a 
case, if ever there was one, for force to make good what force 
had done so far. It was not even a case for a new so(iial 
contract, for though the majority of the English people after 
Worcester fight might have given their powers into CromwefiTs 
hands owing to his marvellous career, still it was doubtful. 
Some settled goveriirntmt and peace was necessary after the 
terrible ten years’ war. The Parliament was dissolved by 
force, and the public acquiesced. As Hallam says,^ “ Cromw’ell’s 
assumption of the title of Protector was a necessary and whole- 
some usurpation, however he may havti caused the necessity ; it 
secured the nation from the mischievous lumujy of the Ana- 
baptists, and from the more cold-blo(»ded tyranny of that little 

' Const itiUinual IHsUmjy chap. x. ; see also Carlyle’s Letkrsand SpcccJirs 
of Cromvjdl. 
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1 oligjinjliy which arrogated to itself the name of the Common, 
wealth men.” 

' Practically, after the experiment of the Little Parliament, 
Cromwell was absolute, and exercised all Hobbes’ attributes as 
sovereign, except the fatal one that had cost Charles i. so 
dear. Tie let religion alone ; tolerated even the Jews and all 
sects that did not disturb the public tranquillity. He ruled 
wi'll ; even r(>formed the laws on the lines indicated by 
Hnhbes ; and would have gone further but for prudential 
icasons and the f(iar of professional opposition. After his 
death, in 1658, there was tAvo years’ partial anarchy, till at 
length every experiment having been tried and found im- 
no.ssible, the ^x^ilcd line was recalled in the person of Charles ii. 

h)r Hobbism, full and complete, for 
until, in fact, James ii. repeated his father’s 
folly a?id nttJ^||ted to force the religious conscience of the 
Presbylerians iff Scotland, and to subvert the established 
religion in England, when once again the subjects arose. 
Dissenters arid Churchmen joined hands. The peojde, the 
inidillo class and the nobles in largo part, combined, and 
the Parliament (hiprived him of his throne, which, after 
his flight, it declared vacant. 

William iii. was invited to fill the vacant throne. And 
from that time forward there was no further attempt at 
absolute government in England, though the exiled family 
long had their adherents. The principles of Hobbes, which 
’had been largely identified with the jmnciples of the exiled 
family, shnvly lost (U'cdit, and the principles of Locke find a 
divided sovc'-reignty i)revailed, in name at least, though in 
reality nearly all the sovereign attributes passed over to the 
real governing power — tlie great Whig families. The govern- 
ment of England became really an oligarchy under the name 
of a limited monarchy. 


4 



L 0 0 K E 

I. ON CIVIL OOVEKNMENT 

§1 

The greatest name in Enpflish philosopliy is nn«Jfnil)l(Mlly that^/ 
of I^ocke. lUit in political ]>1 1 i 1 o.S(.) { )liy ^ ii noi f ^f •n i^onnlJ^’^ 
he is much inferior to ITohhcs, though Vns inlljjiiQ!^^ 
almost equally great. His great book, the the Human 

Un>l erst and um^ deals mainly with psychology j^Kid nn'.taphysiijs, 
incidentally with logic, the physical sciences, and tin? moral 
and political sciences. iMoral (under whi(?h he includes 
political) speculation, he thinks might be made, a science if 
men would “get and fix clear ideas and apply steadily to llieni 
the same n.ame in the same delerininate sense.’’ S(‘(Jondly, he 
thinks politics may be made a demonstrative, by which he 
m(;ans a deductive science, if we could get certain universal 
propositions from which to reason, which is css(?ntially the view 
of Jolm S. Mill as given in his book on Logic, and as exempli- 
fied in his exposition of ixilitical economy. Ixjcke in the 
Essay presents us with t\yo such general propositions — one that 
“no government allows aijso luto ^lib erty, ” and the secoiiil^ 
•''^Ecre there is no property there i s n o injustic e.” It may ])e 
douTited if these propositions would carry us far, but they serve 
to show his conception of morals and politics and the proper 
m(?thod of developing them. In the Essay also he has a long 
dissertation on the nature of virtue and vice, good and evil, in 
which ho traces oiu* moral ideas largely to education, denying 
that wo have any innate ideas or inlicritcd moral princijdes. 
Moreover, he lays down in this connt?ction tluit there arc three 

kinds of laws by whicli men try their actions, with, tiirec several 

*60 
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sanctions (the divine law, the civil law, and the law of opinion); 
a distinction afterwards adopted by llentham (who added a 
fourth law and sanction) and by Austin in his Jurisprmhmce^ 
the first five chapters of which are little more than a de- 
velopment of the distinction. 

]hit, as stated, the body of the work is psychological and 
in(‘-tnphysical. The problem he sets before himself is to ascer- 
tain the origin, extent, and limits of our knowledge, togetlier 
with the grounds and degrees of faith and opinion. It is in a 
dilferent work, his Two Tregiises on Civil Government, that we 
have his theory of tlie origin, nature, and limits of government, 
together with his refutation of the patriarchal theory of its 
jrigin, as dciavcd liy Sir Kobert Filmor from the Hook of 
cd this theory, as he supiioses, and so 
} of all except Hobbes* theory, he gives us his 
own view, tliS^uiidation of which is expressly drawn from 
Jlooker*s Erchniimstical Polity, with scarce any trace of Hobbes, 

8 till he agrees with Ifobbes in two points — first, that men! 
originally lived in the state of nature and without any civil 
gov<*Tnment ; and secondly, that they emerged from this state 
by a social contract or compact. The men, however, the state} 
in which they lived, and the kind of contract wliicli terminated 
it, are all di He rently conceived by Locke. Mait was not, as' 
Hobbes asserted, an unsociable being like most of the animal 
species^ ‘Ta^'Tfom finding no pleasure but only “ grief in the 
company of his fellows,** he had within him the principle of. 
SQ qifijbj jity that attracted him to his fellows and that made him 
feel incomplete and dissatisfied when long alone, '^his instinct 
was implanted by God Himself for a great purpose that could 
only be realised through it; to make possible society with ail 
the advantages whiidi distinguivsh it from the low and semi- 
brutal state of the wandering savages. The primitive man 
found the society of his fellows agreeable in itself, and further 
advantageous in many ways. He “^as pro-fitted for this by the 
hand of God ; it was not a happy accident (as onr present 
evoltlfloriiSts hold). Hor was he so very quarrelsome, on the 
other hand, as Hohhes supposes ; for, in the first place, his 
sociability tends to prevent quarrels, and, secondly, the abund- 
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' ance of land and “ tho plenty of natural provisions there was 
a long time in tlio world” left 'Hittlo room for quarrels or 
contentions about j)roperty.” Moreover, in the state of nature 
< they recognised in their customs rights of property (as we see 
ill contemporary savage tribes) in cattle and other domestic 
animals, land that anyone had reclaimed, and commodities, the 
result of an individuars own labour. The result was that until 
money was invented as a means of exchange there was very 
consideralde equality of social condition. Land was of no use 
beyond a certain amount, an extra foo<l supply was of little use 
because it was perishable ; but money could be accumulated, and 
it commanded all other things. It was money that iiitrodufuid 
inequality.^ Thus, tfieu, iinally, their natural j^ciability 
vented many quarrels, their customs an(|pjjyjy^jcs^ t heir ^ 7^ 
in place of laws, so that they may have 1 i v^ 
of nature for a long time, just as tlic tribes o^t»?brth American 
Indians continued to live in it (and could not Thally live in any 
other condition). 

And hero w(‘. have a diflercnt portrait of primitive man from 
that drawn by Ilohbes, and a very dilhu’cnt descriiitioii of his 
condition ; it is, in fact, a much truer picture of tlie man and Iu8„^ 
enviroiimeijt. It accords better with the results of ihe llistorical^ 
ai^(f t?om paTat^^^ ^ ^ of incpiiry as given to us by Sifllenry 

Maine, He,rbert' "^ ) en ^, It ag ree s more wit£. 

aSoimTs of Imve^^ have st^iUed^be habits a nd customs 
tribes fiving without any government, somc- 
thhcs'wrtliouf even^dii^ In these cases the individuals, as*a‘ 
rule, live without miiclj quarrelhng, tiioiigh tribe and tribe ni y 
fllflliTT war ju.st as halion and nation may d^ 

.Cfuslomlru^^ very cflectivery, in place of laws made by a 
sovereign and enforced by tribunals. Private property is recog- 
nised in certain things but not in others. And the like holds 
of the primitive man so far as the light of the historical research 
has fallen upon him in his early stages. 

Again, the equality asserted of man in the state of nature by 

^ Rousseau, on the contiary, says, not gold hut agriculture and the 
plough was the great cause of inequality, because they led to property iu 

land. 
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Locke is iniicli nearer to the truth. _e g ^ual i ty^ic ^tcll^ us he^ 

Joes jjot mean all sorts of equality; fob men are not equal in 
virtue or numtal ability. The cguali j^ y.he spe-a ks of is th e 
‘Siqiial right IL at every man fTatJrTo Jiis natural freedom witlv 
ouf'T)ei5g*siihjeetcTrT^ uuikiOt* authority of any other man.” ^ 

Again, as to liberty or freedom, tlie word on all men\s lips, 
end so liable to abuse. Ly lil)erty^be means the liberty of men 
to <]ispose as they please of their goods and persons and to 
order tboir actions “within the allowance of those Jaws under 
whieb tliey are ; therein not to be subject to the arbitrary will 
of another, but freely follow their own.” 

And this kind of liberty or freedom is, or should be, increased 
and not dimiidshed by law, which “prescribes no further than 
tejor the geiifejluoo^f those under that law.” Laws “ which 
and prcei[)ices ” should not be called or 
‘‘ill deserve t?J|kiiame of eonlincmeni.” The end of law, in 
short, is not to miolish or restrain but to preserve and enlarge 
freedom, which is almost identical with the dt)ctriiie of Kant, 
that law is merely the sum of those conditions (negative) \yhisili, 
being observed, give the largest sphere and scope to the freedom 
of the will.2 . 

He differs hero, and for tlie better, from Bentham, wlioalllrms . 
that every law ri'stricts lihm-ty, and is so far an evil, for though 
law restricts the liberty of those on Avhoin it im]>osos a command 
to do or forbear, or imposes a duty, it widens the liberty of those 
round wliom it tlirows its protection of i>ro[)crty or person, or of 
Lliose in whose*, favour it enforces lawful contracts ; while it greatly 
narrows the liberty of such as would rob, or st(*al, or wound, or 
kill, or break their prt)mises, it widens the liberty of all those 
who would suffer from such as these, that is, the great majority^ 

Primitive man, then, was not in such evil case as Hobbes 
represented him. And he might even liave got on for an 
indefinite time were it not for the introduction of money, which 

* Cli!\p. vi. § 54. 

“ When tlicn^ is no law or custom, which in early times is the substitute 
for it, my freedom is liable to be iiivadeil and restricted by everyone who 
is stronger or more ciiiiniiig, as it is hy confederacies of men not indi- 
viJujiUy stronger. 
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destroyed the primitive equality. Still his (ioiiditioii was far 
from satisfactory, while it threatened to become worse. There 
w(ire, three great iiiconveni(Miccs attending the state qf uatuce — 

^ 1“ Firstly, the want of an established, settled, known law, received 
pnd allowed by common consent to be the standard of right and 
Wrong and the common measure to decide all controversies 
ibetween them.” ^ The law of nature which should govern men’s 
conduct in tlie state of nature is pljiin and clear to all rational 
creatures, and man was always a rational creature (as even 
Hobbes is forced to allow). Nevertheless, men are also, by 
nature, “ biassed by their interest as well as ignorant for want of 
study of it,” and were very much inclined then, as we are even 
now, not to allow that it applied to the particulaneases where il^ f 
would tell against their own interest; j\jjjj^goirfitappcnc(L^>'^ 
the law of nature was made of none effect, ” mCji 

evade the moral law, which corresponds to thw^iw of nature. 

/ Secondly, “ in th^ state of nature there Tloes not exist a 
known and indiffci'cnt judge with authority to determine 
dillerences according to established settled laws. Kveryone 
is at once judge and executioner of the law of nature, and 
I)assion and revenge will surely carry tliem too far in their 
; dwn cases ” ; wi de “ negligence and uiiconcerncdriess make them 
> too remiss in other men’s,” 

And, thirdly, even if a man is in the riglit he often has not 
the power to put the just sentence into execution, because those 
guilty of injustice “ will seldom fail where th(‘y are able, by force., 
to make their injustice good”; so that often a man could not 
carry out a just punishment on offenders, but had to put up with; 
mjustice. 

So that, finally, “ notwithstanding all the jirivilegcs of the 
state of nature,” we come round to an estimate of man’s position 
"not so remote from that boldly laid down by Tlobbesj^. Jts 
. character from the first and all along. They are in such an ill 
; condition whilst they remain in it that th(*y are quickly drawn 
into society, and tlie final result is that few tribes are now left 
outstanding, and “we seldom find any number of men live 
any time together in that state.” 

' Chap. ix. §§ 124, 125, 126. 
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These three inconveniences of a state of nature are so great 
that men up the ])rivilpgp.s. ilie free dom, ami the 

rijfht of punislmumt enjoyed in iL for what they believe will he 
more than an ecjiiivalont, always Kimenihoriiig that man is the 
rational animal, alike with llohhes ami Lpeke. TJiey agree to 
give, np th(i power of punishing to such magistrates as they 
or the Tnajority shall appoiut ; to submit themselves to 
such laws as the community, or individuals duly authorised by 
llu^ coimiiuuity, shall agi'ce upon. And in the former agreement 
we l)ave the origiri of the executive, in the latter of the Icgis- • 
lative powei*, and in l)()tirtIie'"origin of govcniment and political ' 
or civil society, from wliat previously was only a natural society. I 
But the legislative power thus voluntarily called into exist- 
pcc caiinoijgj^ak e wha tever laws it pleases respecting property 
was n iainly to 2 )r()t(‘.ct property, togethpr' 
will I life aii^jjlberty, that men agreed to Torih a iVdlitical society. V 
Th(\y jhiglit mive got on very well, he says, in the state of 
n;\turo, “hut for the corruption and viciousiiess of degenerate 
imm, if they had only iwcservcd the iwimitive virtues of the 
golden age ” (a sentence which doubtless furnished a text to 
Rousseau, who afterwards imiu’ovcd upon it in his I)i!<course on 
the Origin of inequaliig), and they certainly would not (piit this 
natural state except for an iiiiiwovemeiit in their circumstances, 
not likely to result if they gave up all their j^owers into the 
hands of magistrates without any limitation, therel)y authorising 
them to do whatever they pleased with their property, lives, and 
liberties. 

But what(iver limitations may accompany it, the legislative : 
power is tlio su 2 )rcme power in the State ; it alone can make a 
law. The power is unaltcrahle in the hands in which 
been once jdaced. But^its authority is derived solely froiu^hg^ 
coveniujit'of the people. This ductn^c 

Hooker, the “judicious Hooker” as he calls liim, from whose 
treatise hejceh"stahtty"^ ilooker, writing in the reign of 

QimeiTTnTzal5ctir, slfhng6''"t}r^jy, wlien the authority of the 
Crown was nearly at its higliest and host, lays down in clear 
and express terms tlie future Whig doctrine of Locke, which 
was subsequently developed by Rousseau into the destructive 
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democracy and direct sovercigntj" of the people as manifested 
from 1789 to 1793. 

“ Tlio lawful power of making laws to command whole political 
societies of nuMi heloiigeth so properly unto the same entire 
societies, that for any prince or potentate of what kind soever 
upon earth to exercise the siime of himself and not by express 
commission immediately and personally received from God or 
else by authority derived at first from their consent upon whose 
person they impose laws, it is no other than mere tyranny. 
Laws they are not, therefore, which public approbation hath 
aot made so.”i 

But though the Legislature is the supreme power, it is not 
|bsoluto nor can possibly have absolute iind arbitrary power over 
:ie lives and fortunes of tlie people. This is a mi^ vihil poiid/*^' 
Let us see Locke’s proof of it. A niai^*an^!BjjjW^i^^ 
public authority, constituted by him and his f^iows, no more 
power than he hail in the state of nature, and in it he had no 
arbitrary power over the lives, liberties, or possijssions of others ; 
no power but what customs and the law of natiii*c gave to all, 
and that was limited. Nor had be even an arbitrary power 
over his own life, to take it away if lie pl(‘ased, “ but only so 
much power as tli^* law of nature gave liim for tlic pi’cservation 
of himself and the rest of mankind.” 

The amount of jxjwer that can be exercised by the Legis- 
laturc is limited to what is for the public good. The end of 
Mts exercise is the prcsm’vation of the property, lives, and 
liberties of the subjects. The laws made in civil society should 
be modelled on the law of nature that existed before society, 
and whose obligations do not arise in society. For the law of 
nature is really the Will of God. But, secondly, the legislative 
power must not rule by “arbitrary extemporary decrees,” but 
/ by promulgated standing laws and by known and authoristid 
judges. liccause, he repeats again and again, men united at 
first mainly for the protection of their properties, and the}' 
must thereforii have fixed, known rules respecting property. 

If arbitrary, discretionary, and extemporary power is once 
conceded in the making of laws respecting property, etc., the 
^ KcclcHiaHiiml Polity, bk, i. § 4. 
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people have disarnied iljoinsclves and armed the legislator to 
make a prey of them wIkmi lie pleases ; and this is a worse state 
than the state of nature, because to he subject to the arbitrary 
will and power of one man, backed by a hnndre^d thousand soldiers 
(as France then was under Louis xiv.), is worse and more danger- 
ous than to be subject to the power of a hundred thousand single 
ni ‘II (as in the state of nature'); no oiui being assured that 
the single ruler is more virtuous than other men, tliough he is a 
Imndred thousand times stronger through his soldiers ; and the 
like aiiplics to the rule of an oligarchy or aristocracy. Tluiy 
likewise should govern not by arbitrary decrees but by fixed 
standing laws. 

Til i idly, ])roperty is not secure if the Legislature may take it ' 

^rarily, in Jbe shaji^ of taxes, without the consemt of the 
subject to arbitrary and unlimited 
taxation at tli^lisciretiou of one or a few, is no property, 
lienee it is a mistake (the mistake of Hobbes and others) to 
suppose tliat the legislative jiower can dispose of the subject's 
property arbitrarily or take any part of it at pleasure by way of 
taxation. 

There is not much danger of this, ho thinks, where 
assemblies (like the then House of C<»mmons) are comiiosed of 
variable members which melt after a time into the mass of the 
people ; but only when the legislative power lies in an indis- 
soluble and cNjusequontly irresponsible assembly, or in the 
hands of a despot, (lood laws of property are only a pro- 
tection against fellow-subjects of (*.vil inclinations, against bad 
fellow-sheep, but not against the shepherd, who may chance 
to turn wolf and devour their substance (and perhaps the sheep 
themselves). Therefore all taxes must be by tlie consent of the 
pciople, that is, of the majority of them ; and this consent must 
be given either by themselves or else by their chosen repre- 
sentatives, otherwise the fundamental law of iiroperty is 
violated, and the end for which government Avas created is 
subverted. 

Fourthly, the Legislature cannot transfer its power of making 
laws to other hands, because the power is only d(degated, not 
inherent poAver. The people alone, Avho conferred it, can 
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transfer it. Therefore if the people have placed it in the 
liands of One lie cannot transfer it to a few; if to a repre- 
sentative assembly, tliis assembly cannot part with it to the 
prince ; if they have divided it between king, peers, and comnioiis 
(ill whatever proportions), so it must remain ; unless tlie pe.ople, 
the original source and depositaries of ])olitical ])Ower, should 
wish for a change, and signify the same by tlic agr(*ement of 
the majority.^ 

§2 

These are most important words of TiOcko, and pregnant 
with momentous consequences which have llowed, ami iij.ay 
yet flow, from them. Taking the last jwojiosilion lirst, it laysl 
/down that the people is the legitimate^sonrcc^ the 
inower, by the people meaning the maJorlrcSjijP^^ attv^i 
Hhe incidence of the power, confer mor6 one estate in 
Parliament than the other, could revive the partial despotism of 
the Tudors, as under Henry viir. ; of an oligarchy, as during the 
eighteenth century ; or maintain it all in the last resort in the 
House of Commons, as they do at present. 

Can they rchiin it in tlunr own hands and exercise the legis- 
lative power directly themselves or by their reiiresentatives, 
considered as their clerks or agents? They must jiart with it 
to represeiitativ(‘s, owing to 'the dilliculties or impossibilities 
in the way of the ilirect exercise of it in a po])uloiis country. 
Put they can sullwa'ently impress their wishes on tlieir 
representatives without its being necessary to tieat them as 
mere de.legates. 

The three previous positions, as to the limits of the legislative 
jiower in making laws, in levying taxes, and the necessity of 
the taxes being coii^ntcd to by the people’s / representatives, 
are even more impo/ant. For they state t^u</ doctrine in tliei 
main, the opposite of Hobbes and of the school of Bentham and\ 
Austin, who found their theory of sovereignty on Hobbes. ^ 
It follows on Locke’s principles that an absolute monarchy 
(and an absolute oligarchy) is not only a bad government but 
is not a legitimate goveriuncnt at all. As between monarch 
^ Chap. X. § 13‘2. ~ 
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and subject there still exists the state of nature, be(;ause the 
1 noil attiT ‘lit under no lef'al otiltgation to his sulijects, whilst 
they are all under legal obligations to him. And in such a 
case, where tliere is no common judge to appeal to, tlie state 
of nature so far exists, should any diiierenoe arise between king 
and people. Suppose, for example, they are oppressed and 
] Uindered by the sovereign one, or tlieir conscicmce in matt(U‘ 
of religion coerced, they are apt to regard tliomstdves as in the 
state of nature with respect to him, and if he pushes his 
ty ranny far, to resist by forci*. Existciuie under an arbitrary ; 
despot is really worse than in the state of nature, where one j. 
might hope to defend his life, liberty, and possessions more | 
successfully. Nor can even the legislative body, though : 
jgpremo, bo omnipotent and absolute; its sovereign power 
J ^ and known laws, and must 

rxT?- i; 


legislate withm their limits. 


lie would not admit the sovereign omnipotence of rarliament, 
tliough he would probably admit, were he living now, that the 
h^gislative power had j)assed to the House of Commons, the 
will of whose members, or of their majority, finally prevails, if 
the will of th('. electorate shows itself sufficiently unchanging, 
lie would say tliat Parliament — the House of Commons — must 
respect property, must not impose arbitrary taxation, withoiLt 
the consent of the taxpayers.^ It can tax property for the 
necessary expenses of the State, but cannot arbitrarily extend 
those for tlie purpose of ])Iacing taxes on th(j rich to be dis- 
tributed amongst the poorer classes. At least it cannot do 
so on Locke’s principles, without a subversion of the original 
ends for wliicli civil government was created and for which it 
still mainly subsists. 

And it is all the more necessary to remember tin's now that 
the people have so great jK)Utical power, when in fact the 
people by the constitutional changes made since Locke’s 
time is the “ political ” sovereign, and can so largely compel 
its representatives to carry out its will. It is necessary to 
emphasise what Locke lays down that laws cannot be arbitrary 
whether the sovereign be one or the majority of voters, nor 
^ Chap. xi. § 140. 
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can the Legislature deprive a man of his property by arbitrary 
taxation even with the consent of the majority, which might 
be readily enough given by a majority coin])osed mainly of 
labourers for tlic taxation of tlie rich. Whatever taxes are 
. imposed should press, as nearly as possible, equally on all, 
tliough, of course, sueli equality of burden might require from 
the rich a larger proportion of their means, but not an 
ar])iti‘arily assessed i)r()portion to be subject to arbitrary 
increase. 

Locke, one of the greatest and fairest of Englishmen, is 
against this, as is his philoso])hieal successor, J. S. Mill, who 
contends for equality of taxation. And the further reason is 
that arbitrary taxation would be unjust, and iinall}^, if long 
pursued, would be disastrous to all, and cs})e(*i:dly the workiijy? 
classes, for whose benefit it is by suppdSKWh nujant. 
the general weal, and most of all the weal of the working 
classes, forbid it. 

§3 

Much of Locke’s political doctrine is sound, much of it has 
borne fruit. There is, liow(?ver, a formidable objection to it, 
the same as to ITobbes’ vienvs. There was no primitive soc.ial 
contract. But to this Locke boMly replies by oUering exanq>los 
from history. That nu;n once, universally lived in a state of 
nature he thinks a fair and likely liyputhesis, from the fact 
that tribes of men in North Amciica and (‘Jsc where were 
actu.'dly living in th<^ state of nature. It is also niasonablc to 
assunui cuiisiderahle. e(piaiity amongst aboriginal men, because 
sucli equality acitually existed amongst men in the state of nature 
when he was writing. And once grant such equal liuman units 
to have existed, the hypothesis of a social contract such as 
Lof'ke describes is the simplest and most natural way from the 
state of nature to a civil society, supposing them to have found 
the former very inconvenient, as Locke shows clearly it must 
have been, and that they wished to e.scaj)o from the imjon- 
venionccs. As llcjokei’, the first in modoi'ii times to lay down 
tlie (locirine of a social contract, says, there was “ no way but 
by agreement amongst themselves, and exc(jpt they gave their 
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common consent all to be ordered by some whom they should 
agree upon, without which consent tliere woul<l be no reason 
that one man should take upon liini to be lord or judge over 
another,” because all arc by sui)|)Osition equal. 

This is sound reasoning if we grant the hypothetical 
assuijiptions of isolated and equal units desirous of forming a 
society and laws and government. All else would follow 
as Locke has laid down. Jhit in fact, and in spite of Lockers 
laboured (‘xanqdes, there is not a single? authenticated case in 
history, licfore his time, of such a contract having l)een mad(?, 
or of a government having been cr(?ated by the jicoplc meeting 
and agr(?(Mng one with another to hand over their powers to 
one nani or one assembly. Something like it, indeed, occurred 
l^c r I/M’ke’s time, when the French people in Paris (with 
over France) met in the Champ do Mars, 1791, and 
swon? ii(l(‘lity to tlie'iuiw constitution (or social eonlraet), while 
tlie king and tlie assemhly in like manner did the same. Here 
was sot net bin g |i_ke_ a soc ial CQnij:iict. something like jm a^ree- 
mcELtjd all to o^yp.V.U‘ 

ment as dolined in the constitution, togf^icr with mutual 
]>romiscs of governors «ind governed, the former to govern 
according to the cojgu^t it idion^. the.hu to obey the laws; while 

in the constitution were laid down LtickeAs fundamental laws 
guaranteeing pn)perty, and j)rovidiiig for changes by an appeal 
to the people. Here was a social eonlraet, but it was a new 
and modern thing, Mdiicli probably would never have existed 
but for Lockc\s book, which had l)eeri carefiill}^ road by 
Koiisscfiu, and whose chief conclusions were reproduced and 
pushed to tlieir extreme logical limit in his famous Conlrat 
Social (17fi*2), which supplied the groundwork of tlie constitu- 
tion of 1791. 

Other democratic constitutions have heori framed in modern 
times, particularly in the new-formed American Statcs,«on 
something like the lines of the Contrat Social, but all after 
Locke’s time, and they may be mostly tracked to his suggestions. 
Tli(?sc, however, are not to the pur])ose ; Locke’s theory is that 
all lawful governments began in this way, the only other origin 
being force. 
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Ihit tliougli tlierc is no proof governments ])egan in this 
way, most of them having had their origin in conquest, it is 
true that unless they finally rest on the unforced and willing 
consent or agreement of the people or the majority, they are not 
free governments. If the power that can make laws has their 
consent and approval it is free, whether the power be in the 
hands of one or an assembly regularly elected ; otherwise it is 
despotic. On the other hand, a democracy itself, government 
by a majority, may be a tyrannical government if there are no 
limits placed on the exercise of its will ; if it does not deliber- 
ately lay down bounds in advance to its own possible arbitrary 
will by constitutional law or a social contract, guaranteeing 
fundamental laws and rights, such as the rights of j)rop(U’ty and ^ 
conscience. 

As to tlie actual origin of government and sover(*iplity, A 
is an interesting question of speculative politi(‘s ; but it is 
only during the last fifty years that our knowledge of early 
times has sufficiently increased to enable us to givci sinnething 
like an answer to it. And, in the first place, history does 
not show us in primitive times men living in a state of indi- 
vidual isolation , such as might afterwards meet and form a 
social contract. We arc shown groups of men for the most part 
groups of kindred, and in these groups usmally there is a 
patriarchal chief, who wields authority over the individuals, 
who directs and controls tlnuri and manages the property of the 
group : like the ])atriarchs of the Old Testament, Abraham, or 
Lot, the present chief (;f an Arab tribe, or a Highland chief of 
two hundred years ago. This chief may in time, with further 
expansion of the group or clan and possibly by war with a 
neighliouTing chief, become something like a small king. 
One clan may conquer another, and so kingship may arise, 
whose authority may descend by primogeniture or more likely 
by election of the “worthiest” of the chicf^s near kinsmen. 
Theri^ is no social contrac.t here, of courses, yet the government 
rests on consent and often devotc(Ulov(i and Inhdity. In this 
early state, while the chief has gjcmt power over the lives of all 
and is the administrator of the common property, he may issue 
iriv'.-ponsible single commands, but these are not properly laws. 
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though they may he the germs of later laws, or decrees of a 
despotic moiiaj'cli or sov(jreigii Legislature. What correspond 
to laws are customs. In the cliicf wc have wliat appears to be 
the first origin of government by one. In early times, too, wo 
Jiiid in Greece assemblies ruling in the cities. Loth kinds of 
go^'erIlmcnts have a long subsequent history. In each modern 
nation the history of government has been a diflercnt one, 
though all the German tribes began with barbarians tolerably 
equal, who gradually elected the bravest for their chiefs. 

This is. -the new \\i\y of tr(‘ating the question of the origin 
and development, of govcnfincK^'luTT^ 

' :ei.hod, Avhich is now profei’red to the hypothetical and 
abstract method of Iiobb(*s, Locke, and Eousseaii, which starts 
j^n the state of nature and reasons from the law of nature 
► ruling tlic lives of fjie iinits.^ 

Hut if Avc admit the possible beginnings of civil government 
(ajid of laws) in the way of a social c.ontract, though history 
lias searched in vain for e.ases corresponding to the tlicory, it 

tract is more pliuisil^fc, at h\isl^ag^ee8„beUci:.wi.tli Uic rnqtiyejS..., 
of ^ex\sting naltu^ than that of IIob].)es. TJiere is more 

of truth iu ij, tbat is, it m<a‘(^XMUsiaU,jyith. knowmbistorical 
facts and witlx- existing traits of human nature, if we may 
further assume that in certain fundanientixl parts human nature 
was the same in the aboriginal man as it is to-day in us. If wc 
can suppose anything like a contract made by rude barbarians 
or savages so long ago, there Avould not be an umioiuUtional 
surrender of all their j^owers, as well as control over tlieir 
property, to one man, as Hobbes prefers to think of the. trans- 
action. Tliey only agreiid to form a political union to sceuro 
their property, lives, and freedom, at hazard in the state of^ 
nature, which had become not quite a J ^pv"^ato to live in. ^ 
whatever it imiy have hoiui in the previous equally hypothetical 
stale of a golden age, a lictioii in which Locke iLipi)ears to have 
believed. 

But the question arises wdu'ther the generality, as conceived 

* A fuller iiccoiiiit of the Iiistork’ivl method will be found later in 
coimeetion with Maine's Political I’liilosonhy. 
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by Locke, wouhl be willing to make the social contract guaran- 
teeing to eaclj liis property wliicli was at hazard in the shito 
of nature. Wo must suppose they would, because property was 
already recognised both in land and goods as being in accord- 
ance with reason and natural law, and because the majority had 
property, and inecpiality before the use of money was devised 
was much less than it became later. It is true, the majority 
would not suirer so much in the state of nature and without law 
as tlic ri(;iier sort, wlio invited attack both from other rich but 
unscrupuL »iis persons, as w('ll as from the luigands, robbers, and 
la(?k-alls, wlio of necessity lived at the exp(*nsc of the rich as the 
oiilj" possessors of siii)erfluiiios. Still tin; majority could also 
])(j robbed and enslaved, and their lives were in danger, and 
therefore wc must sup[)osc that the social (*,ontra(;t establishiim/^ 
a government and law would be acc<^ablc to them, sinceC . 
promised to protect the three things the,y chietly cared about — 
tlicir property, life, and liberty. 

§4 

It is at this point of the story that Rousseau hikes it up and* 
trios to iiupnn’c it. lie had candully read Locke as well as.. 
Hobbes^ hut. all his syriipatliies were with the vioAvs of Locke., 
I>r5rh hi the Ih public of Geneva, lie had democratic leam^s 
from liis civil surroundings, together with a (lertaTnlihtamabfo- 
ness and desire for freedoni ami individuality derived from 
nature. He was tlius well qualilicd for carrying Locke*s theory 
to its Extreme ])oint. 

Rousseau, tlunigli on .slemler liistorical grounds, had come 
to tin; conclusion that there had been a long period before 
civil govermueiits existed; there were even countries in whiiih 
tliey did not yet exist; consequently, contrary to Locke’s 
teaeijing, mci i did not speedily iijid the state of nature 
iiituh.uable. Rousseau in fact had (livined wliat historical 
mvcstigJitioTi has since proved, that tluire were successive 
stages in the [)rc-civil state or state of nature, which he divides 
into Ihe solitary hunter stage, and, omitting tlio pastoral, tlu^ 
lat- r agricultural stage. The agricultural stage necessarily* led 
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to private property in land, and tl/us, and not the invention of 
money, led to inequality, and great inequality to great disonlers; 
sine.e those without property necessarily, singly or in bands, 
nijubj war on the rich as the ])ossess<)rs of siqn*r(lu()iis goods. 

Th(‘- latter defemlod thenis(dves, made slaves of the conquered, 
find (Miqdoyed tliem to nmke more. Tliey became themselves 
lialf brigands. The riglit of the strong becjiiiK* tin? rule, find 
S(‘t .aside the. riglit of tin*, first occiijiant. The voice of justice 
and n.atnnil Ijiw greAv faint, and mankind came to a friglitful 
pass, sonu'thing very nejir to llohhes’ war of all with all. Still 
in this gmnu’Jil war the ritih <*ame oil' worst on the whole, 
Oecanse. tliey hore lln* gcnn'ral exjxmsc*, while? tlieir lives as well 
as tlieir possf'ssions v/ere. in danger. JSTor could they |»ut in a 
^;j^)nd plea for tlieir riches, in part tlie result of force, part of 
Arrest occupancy. For Koussraii docs not agri'e with Locke 
that lir.vL occupancy and the labour of clearing {iiul eailtivating 
land gives an ini impeachable title to it and its fruits. The 
situation was only ae.cepiahlc to the robber and lirigand’ class, 
and the idle, i]n]*rovidcnt, and turbulent s])irits from which 
they were recruited, who levied tribute on tlie rich and in less 
degree on the jioor. The way out of this ill condition was the 
primitive social contract, which he considers a very astute piece 
,'^of policy on the part of the rich to induce the honcster sii^rt of 
poor, who would he in the majority, to side Avith them, and 
hold the disorderly and dishonest in check, “Let us,” in 
effect said some astute spokesman of the rich, “ unite to 
guarantee the fcclde from oppression, to check the ambitious, 
and to assure to each one the possession of Avhat he has. Let 
us institute Jaws of justice and of peace to AvJiich all Avill 
be compelled to conform, Avhich Avill make no distinction of 
persons. ... In one word, in place of turning our forces 
against each other, let us unite them into one supreme power 
over all, Avhich will govern us by wise laAvs, protect and defend 
all the members of the association, repulse the common enemy, 
and maintain us in an eternal concord.” ^ 

The multitude, easily deceived by plausible speech, then as 
now, apjjlauded this proposal. The social contract or treaty 
^ JXncoK-rit avr Vin^<jalit^, 
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between rich and poor was duly signed, guaranteeing amongst 
its main articles private property. It was an extremely had 
bargain, ac(;ording to Rousseau, for the poor, for the generality. 

For civil society, with its necessary i'uucomitant of laws and 
coercive restraint, only serves to maintain tlie rich in his su])er- 
fluities and the jioor in his miseries. The contract luiver 
should have been signed. The original state of nature was 
better ; and after its signature things went from bad to worse, 
till finally, as the solo cure for the evils that resulted, 
there came despotic governments everywhere, in which all 
men lost their liberty, as they had already lost their original 
equality. Hence he says, opening his next book on the 
Social Contract, “ Man is born free, y(it is everywhere in 
chains.” ^/fjj 

They liad signed a fatal contract, which only guaranteed for 
them poverty, misery, and servitude. It is a question now to 
have a revised contract, and Rousseau will draw up for them 
the contract they ought to have signed, and one that will 
protect the interests of the poor. 

Here it is : “ Each of us puts in common his goods, his 
person, his life, and all his powers, under the supreme direction 
of the general will, and we collectively receive each member as 
an indivisible part of the whole. This act of association 
produces a body, moral and collective, called republic or body 
politic, which is the State when regarded as piussive, the 
Sovereign when active. This is the act of association that 
the different individual contractors should have subscribed, 
and truly enough it will guarantee the extremest claims of 
the generality ; for it places the property, the lives, even tlio 
liberties of all at the mercy of the general will, that is, of 
the majority. And the only prot(Jction for the rich wonld 
be the perception on the part of the generality that it would be 
against their own interest to confiscate and divide property 
amongst them. 

As the social contract, as conceived by Hohhes, favours a 
monarchy, as by Locke, a limited monarchy or parliament, so 
Rousseau^s conception is framed with a view to a democracy of 
^ CovUmt Social^ chap. 1. 6. 
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the extreniest typo, in which the law-making power and tlie 
sovereignty is in the hands of all. A strange inversion of; 
parts, one would say, in which the body and not the brain 
directs ! in which the impoverished many are trusted to 
spare property, in which tliose who have no constant will, 
no ch^iiriicss of intelligence, no knowledge, and, by the; 
nature of the case, till we are all on a jK‘rf(ict level, can have ' 
but little, are to draw up just laws requiring wisdom and 
virtue. 

Ihit the people arc virtuous ; ignorance is compatible with 
virtue and innocence. Granted; they arc as virtuous as the 
:lii.sscs above them, no more. They have not the wisdom or 
knowledge rciquisite. But can they not got the wiser to act for 
J;hcm, to r(‘present them, and give them the benefit of their 

^)erior knowledge? No, says Rousseau. The legislative power 
must remain in the hands of the people. They cannot be repre- 
sented ; if they give the power over to representatives, these 
will IxM'oirie the real sovereign — the agents will become prin- 
cipals. It is an unre[)resentablo power. They must exercise 
it themselves. And thus it follows, as Bentham urges, that 
no country can have proper laws, save one small ciiougli, 
like San ;^^arino, for all- the people to meet and agree U) 
tli(!m. 

The executive power indeed may, and must necessarily, be 
parted with, but not the legislative, because the legislative 
is the real sovereign power, and the people ought to be the 
sovereign. In the case of the executive, its members are 
the agents of the people, tlieir officials and clerks ; so are tlio 
judges, the generals, the civil administrators. IIow to keep 
control over them in tlieir appointment and dismissal is a 
difficulty which requires to be dealt with, and Rousseau deals 
with it in a special cliapior. 

All this theory was attenqiteil to he reduced to practice, first 
hy the sovereign people themselves, who became their own 
judges, soldiers, executioners, though they could not make 
laws ; then by means of chosen representatives (for they had to 
depart thus far from tlic anarchic theory) in the constituent 
assembly, then in the ^gislative. assembly, finally in the cou- 
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vtmtion ami the government of the Directory ; and the world 
kju)\v.s the tern hie results of the attempt to make and carry out 
the first two constitutions, framed according to the governing 
ideas of the Contrat Soinal. Por it was the attempt to do this 
th.at led to all the terril)le excesses of the Revolution after 
1791. The <lognia itself, before any constitution was made, 
liad startling effects. The sovereign people stormed the 
Bastille, and the world applauded ; took the king and (luecn 
prisoners, aiid killed their attend/Mits ; again invaded his palace 
to coerce liim, after the. first constitution was made acknow- 
ledging their sovereignty ; stormed the palace ; put the king in 
prison ; itself, in exonnso of its sovereign rights, acted as judge 
and executioner in Septeinber 1792 on the suspected prisoners; 
violated the sanctity of the Convention (urged on by artful 
leaders), and demanded the exclusion of the moderate or"' 
Gironde party. Then the purged Conventioji was allowed to 
have its own way, wlien it in turn became despotic, usurped 
the sovereign power, and put a muzzle on the sovereign i)eople 
for a time. In 1795 it again rose twice, and the second time 
Bonaparte was called in to put it down by artillery ; after which 
the sovereign people ai)peared no more on the public stage till 
the “three days of July ” (1830). 

But strange to .say, in spite of the first grand failure, the 
terrible results of its luicd triumph, the doctrine of Uoussc’.iu 
and of the sovereignty of tlie people has largely conqueri^d in 
the foremost iiation.s; in England, Franct^, and the United 
States, in the Engli.sh co]nni(?s, and partly in those countries 
where the king or monarch has granted constitutions. More- 
over, a great thinker like Kant, writing in 1796, sees a truth 
in the doctrine whicli he tries to detach, in his Philosophy 
of Right He even declares that government by the col- 
lective or general will is the doctrine of the future. But 
representatives are indispensable, contrary to the teaching of 
Rousseau. 

The germs of the whole doctrine are in Locke; Rousscjeiu 
merely developed them. The people whose will originally 
created the government can change it. And why n ot ,koe i> 
it in their own hands as the safest depositaries, ^^ijJ Bauesoffu. 
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We have now discovered the necessary correction of this view, 
that the pc{)])le must have representatives while they still 
retain the sovereignty so far that, wlieii tliey are agreed, 
they cian compel their representativos to carry ont tlnjir will. 
The prohlem now is, while carrying out tlie will of the 
]>c('ple, to control the will, and to control it with its own 
consent. 

There is one fundamental dilTerence l)etwectt.^,Locke 
E-ousseiiU- The ,contract Avas iijadc . mainly to protect ppo})efty, 
ac.cording t() the former. Rousseau re-states it, and apparently 
phuaiS propiM'ty at the discretion of the sovereign. liOcke is 
lu'cly right here and Rousseau wrong. Indeed he after- 
wards retracted the doctrine, where he says: “The rights/ 
of propcirty are the most sacred of all the rights of citizensj 
more so in some respects than liberty itsedf.” Tlis statcmieni 
of the new social contract is th* ‘ref ore so far wrong. We 
do not place our property at the disposal of the general 
will, that is, of the majority. And Kant is agreed with 
Locke that the protection of property is the fundamental 
duty of the State, as he is with the latf‘r and retracting 
Rousseau. There are indeed two irrefragable reasons fur 
private property ; the first is, that it is best for the poor as 
well as all otlier classes. They will all have more jwoperty 
finally, l)y recognising it, than they could hope to Lave under 
either anarchy or communism. The second is, that it is an al)so- 
liitely necessary result of human nature, that has not changed 
for thousamls of years on this point. If this be once granted, 
and it is impt^ssible to refute either view, the case for ]>roj)crty 
is made out, and all that can bo left to the ilircction of the 
general will are slow changes in the accidents but not in the 
essence of th<i i)rinei[)Ie; the revision of tlie laws relating to 
property and eontratits, as indicated hy eipiilahle eonsideraliims. 
While in certain cases, such as copyright and patents, there 
may ho even new rights of projicrty creatotl the general 
hemdit; that is, a recognition on groiiiuls of justice and utility 
of a property whore there was none before. So little have 
our communist and collectivist friends, who would push back 
the clock of history, restore the state of nature, and apply 
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Eousscau's confiscatory social contract, afterwards repudiated ^ 
by him, all the argument on their side. 

§ 5 

Wo may now, having examined the three forms of tlie theory, 
make a final prOTiouiicenient on this famous doctrine of a 
social contract, ffhere was no s<3cial contract by whicli men 
passed from a state of nature into civil society} But there was 
a state of nature, and there are still tribes living in it. Evmi 
if there had been a social contract made ages ago by barbarous 
ancestors, it would not biml later generations as Hobbes 
thought. Locke, though he makes the fundannuital mistaki.^ 
as to the contract having been made, is still much nearer the j 
truth than TIobbes, when ho thinks that if one of the parties,^ 
the sovereign, violates his part, the subjects are not bound t») 
obedience; also when he thinks tliafc the actual contract is to 
bo identified with the actual constitution of the govcnimont 
of a given people like the English. So that the actual social 
contract is the constitution, together with the fundamental civil 
laws protecting property and enforcing free contnicts. The 
social contract existing in the United States is the constitu- 
tion of the United States, together with those of its several 
individual States, so far as in each they supplement it. The 
contract with us has vari(‘.d from generation to generatic)n 
acc^ording to the streiigtli and influence of king, aristocracy, 
people; it has always been and still is subject to revision, but 
less an<l less tlui more time goes on ; and, the pcoplci having got 
their du(> share of power, it is not subject to further change 
unless they foolishly abuse their strength and violate the under- 
stood terms of tlie cf)ntract by attempting to invade the private 
rights of |)ro[)erty or the public rights to liberty. 

It is history alone wliiedi teaches us the origin, growth, a.ml 

^ When Rousseau was in England, Hume complimented him on the 
style, clofpicneo, and ornament of his works. “To tell thet truth,” .said 
Rousscfin, “I am not displeased with myself in that particular.” But 
ho added, “ Je crains toujours que je pechc par le fond et quo tons mes 
systerncs no sont que dcs extravagances,” which Hiinic thinks iiiuch too 
severe a judgment (Burton’s Li/e of vol. ii.). 
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causes of decay of governments, as well as of societies without 
governinenis ; of kingship and aristocracies ; of institutions and 
constitutions. It is history alone that can show us the natural 
and necessary origin as well as the successive changes of 
])rnperty, though we can also show by psychology and the 
prin(ji])lcs of human nature that, after a certain stage, property 
is a necessary consequence as well as a benciicent result, as we 
can show from our sense of natural justice, a part of our moral 
sentiments, that it is Just. We can trace the origin and history 
of contracts in like manner, but we can also show their great 
utility and absolute necessity as well as the injustice of non- 
; crforinaiKici of contracts. 

And we are thus [ircpared, taking l(?ave of the doctrine of a 
social contract, and tlie philosophies of law and government 
founded thereon, to take up the views of those political philo- 
sophers who, like llentham and Mill, would either explain all 
laws and institutions by considerations of their utility, or like 
riurko, a practical politician as well as a philosopher, but a 
strong partisan and not a pure scientific specailator, would defend 
by all means existing institutions, including their evils and 
corruptions, sometimes on the ground of fact, possession of the 
lield, especially long possession, — ^in a word, of prescription ; 
sometimes, again, on grounds of natural justice ; sometimes 
on the ground of utility, and occasionally even a& it serves his 
turn on the doctrine of a primitive social contract. 

Finally, we have Sir Henry Maine, who rejects the social 
contract and the abstract method of reasoning, rejects the 
doctrine of natural law and natural rights, gives only a partial 
assent to llenthaafs doctrine of utility, and treats the question 
of the origin and development of government and law as well as 
political institutions and constitutions by the Ilistoricjal Method. 



11. ON TOLERATION 
§ 1 

J5ut heforo considering the views of other philoso])hcrs there is 
still an iniporlant work of Locke’s which conc(‘rns onr subject; 
and that is his Letters on Toleration (1090), in whidi he pleads 
for more than “declarations of indulgencci or acts of comj>r(ihen- y 
sion,” — for complete liberty of conscience and of worshij), fiill^ 
toleration for all sects and churches except only atheists, thosci 
who teach what is contrary to the fundamental princi[>les of 
society, and those who will not tolerate othtirs. 

He draws liis argument from his conce 2 )tion of the different 
ends of civil government and religion ; tlie end of the lirst 
being th(»> iirotecl.ion of piopi‘,rty, life, and liberty, the einl of 
the second the future salvation of the individual’s soul. 

The care of the s]>iritual interests of th(i citizens is nut com- 
mitted by God to rulers, fur there is nothing in Scripture to 
that elfect. “Nor can any such jiower be vesUul in the magis- 
trate by the consent of the i>eople ; because no man can so far 
abandon tlio care of his own salvation as l)lindly to leave it to 
the choice of any other, whether prince or subject, to prescribe 
to liini what faith or worshij) lie shall emlirace. For no man 
can, if he would, conform his faith to the dictates of another. 
All the life and jiower of true religion consists in the inwanl 
and full persuasion of the mind ; and faitli is not faith without 
believing.” Whatever profession wi*. mak(‘, to whatever out- 
ward woishiji we conform, if we are not fully satisfied in »»ur 
own mind tljat tlie one is true and the otber well- 2 >leasing to 
God, such profession and sueh practice, far from being of iiny 
furtherance, arc indeed gri^at obstacles to our salv{ition, Ix^cau.a* 

therehv we add hypocrisy and contempt of God to our other sins. 

72 
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All tin's soenis soimd doctrine except the 2)roposition that no 
on(‘- can receive his religion at the dictates of another, for a 
great many peojde do surrender their owji judgment on matters 
of religion to what they take to be the })etter knowledge of 
others. 

They how to tlieir superiors in knowledge and capacity, to 
sjiiritual leaders and guides, and there Jiiiist always he such, just 
as there must l)(i lead(M's in i]iatt(n*s tejii[)oral. People imbibe 
the/ir religion slowly in early years from paremts, [castors, 
toachei\s, that is, from the auihoritalivo instructhni of otlicrs ; 
and should they attcm])t in maUirer years to revise tlie redigion 
thv ; iustillcMl, the great majority would defer to the authority 
of controversial or ajxdogeiici l)Ooks in re])Ute or else to eminent 
iving spiritual teacdiors, though some j>rivate judgment would 
ne(^ded to decide what books ctnitain the most convincing 
arguments, or what pc^rson is capable of giving the truest 
instruelion. Not the less, however, do the great majority take 
their faith on trust from their superiors, and, witli a few 
exc(‘.2)tions, rightly, as only the leaders in thought and learning, 
who are few, are fit for full, free, and indejuaident inquiry. 
And c(*rtainly neither Prince nor Parliaimmt is fitted for this 
dillicult work of instructing their subjects in religion, however 
they may have, in the service of the national religion those who 
are coiiqietcnt. 

The second argument of Locke is that the care of souls 
cannot belong to the civil magistrate, because the magistrate dis- 
poses only of force, and jdiysical force cannot act on the intellect. 
^‘Such is the nature of the understaniliiig that it cannot bo 
c.ompellcd to the belief of anything by outward force. Conlisc.a- 
tion of estate, iminisoiimcnt, toniKuiis, nothing of that nature 
can have any siadi enicaey as to make men cliange the inward 
judgment that they have framed of tilings.” This is true ; still 
perseeiiiion or civil disabilities might indm.*A‘. many ordinary 
people, to listen to this best reasons on t)»e side of the magistrate 
as well as on the other side, and with tJie result that some of them 
would he convinced ; and that almost unknown to themselves 
tin* fear of i^onalties, as well as the favour of the ruling party, 
Juight act on their convictions. A “gift bliiuleth the eyes,” 
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according to the proverb, and both fear and favour may bias 
the intellectual judgment. Besides, although the father may 
be converted only in name his son may be a sincere believer. 
Henry iv. of France was probably only a nominal Catholic, but 
his son and all his other successors were real Catholics. 

Locke allows tliat penalties may produce a profession of 
belief, but thinks such lip profession and outward conformity 
in worship disph‘asing h) God, if unaccompanied with full per- 
suasion, which apj)ears to leave out the numerous cases of belief 
short of certainty ; ceases of real but only i)artial scepticism as 
to all forms of religion, cases wdiere the arguments and authori- 
ties on the side of two different religions ap})(‘.ar to bo so nearly 
balanced that there is little to choose between them, cases where 
the man believes that either religious road will do to travel on.^, 

llis third argument is Ixdter, but not perfect. He thinly, 
that even if laws with severe penalties did pro«luce religious 
conviction and cliange a man’s religions opinions, still, con- 
sidering the great vari(‘ty of r(*ligions in tin*, world, and that 
princes tlKjmselves an*, of (lilh'rent religions, it would be a v(*ry 
risky thing for men to quit their reason and blimlly follow 
their prince’s religion. This part of tlu*, argument seems sound. 
But he goes on to say tluit “there being only one truth, one 
way to lieaveij, . . . one country alom^ would be in the right, 
and all the rest of the world put under an obligation of 
following tVicir princes in the ways that lead to destruction ; 
and, that which heigiitcns the absurdity and very ill suits with 
the notion of a Deity, men would owe their hapj)inoss or misery 
to the places of their birth.” Now, if there bo but one way, 
the majority of men do owe their future happiness or misery 
to the country of tljeir ])irth, since most im‘n accept the religion 
of their country and their prince without any exercise of tljcir 
reason on the JuaKer. 

Let us e?iLer into this inqiortaiit question a little de«*per. I 
have a sacred riglit to bjrjii my own conee[)tion of tluj universe 
and of its Cause at first hand, if I have the ability and learning 
nreos.^ary ; if not, then I liave a right to decide from which of 
several compeling authoriti»*s to take, a concejjtion (jr roc.eive 
assistance in forming one. TJie State, the inagi.strate, at least in 
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modern times and in civilised communities, has no right to 
dictate^ to or force the subjects on this matter. It usually 
exceeds the iibility of tlio magistrate to teach me, as it excecjds 
his right to attempt it. True, he may appoint learned theo- 
logians to do it for him, but it would not follow that all the 
learning and capacity would be on his side or at his service. 
It may have been so during the Dark and ^Ii<ldle Ages, when 
the Church had within her fold all the best intellect and all 
the learning of the time, and was permitted by the temporal 
])Ower to govern religious doctrine. Tliis state? of things slowly 
(leased witli the rise of secular science, the Renaissance, and the 
spread of the Reformation. It had (-('ased to be so when Loe-ke 
was urging his vigorous plea in favour of toleration. It has 
w‘.ntirely cc'ased at the ]»r(*seiit time*. 

^ Ilut still more : the highest minds have not only the right 
to think fre(?ly on these great (piestions of religion, but it is 
the special work, the duty of some of them, to endeavour to 
(.‘orrect imperfect r(3ligious (Umtrines, to revise them under tlui 
light (tf lat(T scientific knowledge and philosoj)hy, to test them 
so as to make them approximate nearer to truth. This, how- 
ever, only ap})lies to the select fevr, the elect of men ; and the 
(piestion whether this neca'ssary work is to be done subject to 
the su])ervision or censorship of the Church as in Roman 
Catholic countries fornmrly, or under that (d the State as 
llol)hes wished, is now settled in most (uvilised countries in 
favour of lilierty of sjieculation, of s})eech, and puhlica.ti»m. 
This refeu’s to the liigluT minds, but any persim may join 
himself to any of the numerous religious sects he pleases, or 
he may make no profijssioii of any faith. 

It is not, as Locke suppos(*s, because, when the imaginary 
social contract was madt?, religion was reservcMl as the citizens' 
private eoncern, arid not one of tin* ends for the furtheranee of 
whii'h the Stale- was called into hoing ; hut hecaiisi^ it is om* <>f 
the- duties of the individual as a man (espi^cially of the high(*r 
minds) that he should exorcise his reason on the subject so 
far as he is competent, and because it is liis right to think 
freely on the subject, so far as he cares to do so. Whore the 
man knows he is nut able to rcasoJi rightly on the matter, then 
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he has a right to choose the best guidance on the grounds of 
his own reason. Every man is not required to test the religion 
he has been brought up in, as Locke sometimes seems to think, 
sometimes not. If a man has honest doubts about it ho will 
(unless he thinks himself wiser than everybody else) try to get 
the best arguments for and against it either from books, or 
he will seek living authorities to assist him to come to a right 
conclusion. But neither a sovereign, a monarch, nor Parlia- 
ment, still loss a majority of citizens, has any eompctoiUM' to 
prescribe to him what lie must believe, to do which is imh'ed 
impossible; nor, for Locke’s reasons, any right to force liim 
by penalty to outward conformity ; and wo may bo sure that 
if a new social compact were now drawn up between sove- 
reign and subjects, the majority would agree that religion 
should not be an allair for the State, but for each man’s own 
reason and conscience, assisted b}*^ whatever better light he (;an 
lind. Toleration, religious freedom, sliould bo allowed on the 
grounds as well of rational right as of general utility. 

§ 2 

According to Locke, no man is born a member of any cl lurch. 
He is not of necessity of the same religion as his parents, lie 
joins himself voluntarily to that society or cliurcli “ in which 
he believes he has found tiiat profession and worship which is 
truly acceptable t > God.” Ho defines a church to be “a volun- 
tary society of men, joining themselves together of their own 
accord, in order to the public worshijiping of God, in such a 
manner as they judge acceptable to Him, and olfecUuil to the 
salvation of their souls.” 

A man volmitarily joins a particular church in order to bo 
furthered in liis eternal an<l spiritual inte.rests. Tlu^ great linal 
end, his own salvation, determines all his conduct in the 
matter. As he joins it bccaiiscj lie thinks it to contain most 
truth and the most acccpbihlc forms of worsliip, according to 
his reason, so he may volunUirily leave it for one he deems a 
better one, Sucli a church, like every society, may and must 
make laws for its members or it will di:’,.solvc; but such laws 
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extend only to its own members. There need not be any 
bishop or presbyter, nor even apostolical succession to constitute 
a c.burcb. The words of Christ are (hicisive ; “ Where two or < 
three are gathered together in My name, there am 1 in the 
midst of them.” There need he nothing in the doctrine or 
ritual of any church hut what is laid down in Scripture, 
nothing that Scripture or Christ Himself has not declared 
iieccssary to salvation. I^aws and disci])line ought to relate 
strictly to the end, (d-ern.al salvation. There should he no 
force behind the ecclesiastical law. lixhortation, admonition, 
are allowed to enforce duty on meinhers, failing wliich, there 
is “ excommunication.’’ Tlic “stubborn person should be cast 
out and separat(^d from the society.” 

t Thi then raises the question. How far toleration extends'! and 
\ rc])lies, first, that no cliurch is bound by toleration to retain 
a meiuhcr who will not conform to the laws of that church. 
Such a one may he excommunicated, hut without injury to 
Ids person or prop(‘rty, and without force, for force belongs 
only to the civil powers. 

Secondly, no private person has any right in any mamior 
to [u-ejudice another person in Ids civil enjoyments because 
lie is of another church or religion. 

The same liolds of particular cliurches as of particular indi- 
viduals. None of them have any power or jurisdiction over 
another, even though the ruler of the State belongs to one of 
lliem. The civil government of the State can give no new right 
to the church, as before defined, nor tho cliurch to the civil 
government. 

Thirdly, as to ecclesiastics, whatever bo tho source of their 
authority, it slioiild be strictly confined, and not extended to 
civil matters, hec-aiise tho Chiircli is absolutely separate from 
the State, ainl botli are, “in tlioir original end, business, and 
ill everything, perfectly distinct and infinitely different from 
efich other.” It follows, therefore, that no man, wdiether Pope 
or Archbishop of Canterbury, can deprive another outside his 
church eithiM- of liberty or worldly goods on account of sup- 
posed errors in religion. 

Not only should ecclesiastics abstain from persecution, but 
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they should exhort others, whether private persons or the magis- 
trate himself, to “charity, meekness, and toleration” to all 
other sects. They of the National Church especially should do 
their best to allay heats and animosities against Dissenters. 
The opposite spirit has led to strife, persecution, and war, and 
is scarce c()in{)atiblc even with friendship. Lastly, as regards the 
duty of tli(3 ruler in the matter of toleration, ife must not use 
force to comi)el belief. He may admonish and teach, as may 
other men. The care of each one’s soul is intrusted solely to 
himself. He imiy indeed be careless about it, just as he may 
be about his health or property. It is true, there is only one 
road to heaven, but that road he thinks wide enough to 
allow all to travel on it who “are agreed on the substantial 
and fundamental part of religion.” Even allowing the path 
to be narrower, the prince^ is not more likely to know the tru 
way than another, being born with greater power, b\it commonly 
not with gr(*at powers for ascertaining the true religion, as 
appears indeed from the fact that they have (unbraced so many 
diHerent religions. Ho may, indeed, refer me to the church 
for arguments. Which of course will b(‘ his own church, but 
how am I to know that it is the trim church ? The decisive con- 
sideration still remains that though the magistrate’s o])inion 
may be the true one, unless I am convinced it is true it will be 
unsafe to fcjllow it. 

“ I may grow rich by an art I tak(3 not delight in ; 1 may bo 
cured of some disease by remedies that I have not faith in ; but 
I cannot be savcil by a religion I distrust, and by a worship 
that I abhor.” 

“ In a word, whatever may be doubtful in religion, yet this 
at hiast is certain that no religion which I believe not to be 
true can be either true or prolitahle unto me. In vain tlu'-re- 
fore do princ(is compel their subjects to come into their 
cliurcli (oniinuiiion, under preUmce of s.'iving their souls. 
If tluy believe, tboy will come of their own accord; if they 
Ix'lieve not, their coming will nothing avail them. How 
great so ever, in fine, may be the pndeiice of goi^dwill and 
cliarity, and comairn for thci salvation of men’s souls, men 
cannot be forced to bo saved whether they will or no; and 
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thc'Tcforc when all is done they must be left to their own 
couseienees.” 

Tlio ma^dstrate may not impose by law any rule or ceremony. < 
What is contrary to law or morality lie may forbid in churclios. 
lie cannot deny toleration on the ground that tlie worship is 
idolatrous as a doctrine, wliicli would load to universal i)crsecution. 
Kven pagans should be tolerated. Under tin*. Mosaic law, indeed, 
idolaters were to be rooted out, l)ut Christians do not live under 
the Mosaic dispensation. So far as to outward worship. As to 
speculative opinions, as already shown, none can bo im])Osod on 
any church by the law of the land, or by the 2)ririce, nor ought 
he to for]>id any speculative ojnnion, because none such can 
have any relation to the civil rights of his subjects. The 
loctriiio of th(». Real Presence does no injury to non-believers 

it ; nor does the Jews* non-belief in the Xew Ttjstaiiient, 
nor tlie 2)agans’ doubt of both the Old and the New Testament, 
do any harm to the Christian believers. 

JJiit so far as ndigion consists in right moral actions, it 
(•oncerns tlui <uvil governnumt, which aims at controlling men’s 
act ions in general in a moral direction. Hero there is danger of 
a collision Ixitween the two spli(?res, — that of the government 
jiml of the- overseers of souls : of the law and the private 
(ua I science. Here, however, a due regard to the limits of each 
may prevent collision. 

Toleration should be the rule. But there are exceptions. 

“ First ; no opinions contrary lo Iniman scxdt'ty, or to tlu»se 
moral rules which arc necessary to the preservation of such 
society, are to be toleratcMl by the magistrate.” But huv ndi- 
gious bodies, he thinks, have ever 2>rofessed such ; thougli the 
Anaba|»tists of (b-rmaiiy came very near falling within this 
exception. 

A secj iml and more dangenms <*las.s ought not to bo tolerated, 
those, namely, wlio arrogate to tluMuselves some ])eculiar 2 >reroga- 
tive eovered over v/ith a sjieeious show of deceitful words, hut 
who an^ really opp«>sed to tht‘ eivil rights of the rest of the 
c(»mmunity. Such are they wlio assert that “ nomiiiiou is 
foumled on gra«’e,” i.r. that it should appertain to themselvt's as 
the chosen v(‘ssids (»f grace. Tliirdly, those wlio will not teach 
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and practise toleration in matters of religion ; those cliiirches, 
again, who deliver themselves up to the protection and service 
of another prince, “ such would he a Mohammedan church in 
England if its meinhers professed their o]>e(li('uce to the mufti 
of Consiautiiiople, who is entirely ohedient to the Ottoman 
cmp(*roi/’ 

“Lastly, those are mit at all lo he tolerated who deny the 
lieing of God. Promises, eovenants, and oaths, which are ihe 
])omls of human society, can have no hold upon an atheist. 
1'Iie taking away of (hxl, thougli hut even in thought, dissidv^es 
all.” 

§ 3 

Such is Locke\s d(»otrine of tohwation, as given in his lirst 
and on tlie whole admirahh‘. letter. Tlu*r(‘ follows a secomf, 
longer, and more* lahoured letter, in re[)ly to an anonymouf^ 
critic who accepts the greate.r [)art of Locke’s argument, hut who 
still (amtends that “ moderate force ” “ applied indirectly, and at a 
distan<;c” by the civil magistrate, may bring [)(.‘oj)h! to the true 
religion hy inducing them to weigh and consider th(‘ arguments in 
favour of the magistrate’s ndigion as well as the .I>iss(‘nt(‘r’s own. 
Locke, who is a very clear-sighted logician, and a formidahh; 
though ju'olix controversialist, in general has an easy victory 
over him. He shows that this moderate, punishment would he 
unjust because inflicted on J)issenlers for no fault; that if long 
continued it woidd hecome irninod(‘rate and severe; whil^^ 
admitting it to have; any effect, thf? argument in favour of it 
would justify extromr persecution, ami not merely the per- 
secution of non eoiiiormists in England, hut of Protestants in 
France, and of Christians in j)agaii and Mohammedan eounlries. 
lie shows further that if the vi(;w were a sound one it should 
})e applied to conformists as w'ell as non cionformists, sinei* 
both alike in many cases assent to their ndigion on wrong 
grounds, and without much oxaminalion ; ^lnd theiadore if 
penalties are good to make j)eople weigli the grounds of tlnu’r 
religion, there should he penalties for all. Purlher, that 
punishment in all degrees is only good to jirodiicc*. e.onformists 
and mere professors, but not convinced ))elicvers. After a 



LOCKE 


8i 


vigorous, uiispiiriiig, and proloiigoMl poloiiiic, lie finally disposes 
of his oneniy at nearly all p«»iiits. 

Ihit there is one somewhat doii])tfnl argiinieiit employed by 
r.ocke, namely, that (dvil society was constituted solely for the 
prot(M;tion of proix'rty, life, and liberty from the attacks of 
others; that the sword was intrusted to the civil magistrate, 
hut m)t for the ])urposc of enforcing religious truth. It is 
ohjeid.ed to this that civil society was instituted for all the 
good ends that can possibly he attaincMl by it, and amongst tliese 
raids th(! sprea<l of sound religious doctrine. Locke\s reply 
is that Ukmo was no need to intrust smdi a ])Ower to rulers, as 
then* was in tin; case? of temporal concerns; each one being able 
and hound to seek the trutli for himself, and the different con- 
clusions men might come to on their own responsibility not 
^oing any harm to others. This, we have seen, is a doubtful 
argumeiit at best, lait it would have licen wholly ina[)plicable 
to ilu* primitive peojile wlm formed a government by the 
social compact, lie rates the reasmi and the knowledge of 
tin* avciagr*. man of lo-thiy in civilised countries far too high, 
wliilc the ]>rimitive men ap[)car to have been like the savages 
<'f to-day, and v(*ry iittli^ capalile of ‘‘seeking the truth for 
themselves.'*’ Ihit he is more successful where ho tries to 
slir»\v that far greater evil Avoiild result from punishment, 
wlietlier moderate or (’xlreme, applied to produce conformity. 

The most that Locke does in his .second letter is somewhat 
to eonlirm and fortify the argument of his lirst, and this he 
do(*s willi Jinicli repel it inn and slaying of the already slain. 
\nt cniilcnl, however, with this, he follows .some time after 
with a third iiiterminahle letter in whieli the original tlicsis,attaek 
and reply, lejnimhT and surrej< under, are all marshalied in 
‘‘tidle.ss length and bewildering ]>rolixitv. Xothing additional 
is gained for his cause in spile of all his subtle logic, fence : on 
lh(‘ contrary, his argument is weakened. He exposes his own 
line so much tluit he makes admissions that invito attack. It 
would have been better if he had contented himself with the 
first and sectond letters, and let the subject droj), wliich in tluj 
third letter merely heeoiTies a long Ingiuuaehy, in wliielj, how- 
ever, I.neke luis usually the last and the best word. 

6 
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The mistake of Loeke on tliis great topic of toleration was to 
deduce it from the assumed dillereut ends of the State and 
the Cliurch, to lay down tliat religion is not an alfair of the 
State. That is tnw now, but it was not always true. Law 
and religion Avere inextricably mingled in early legal systems, 

, as Blaine tells us (Ann>nf Law)^ and the maintenance of 
religion was the first concern of the State. There were even 
theocracies or religion-States, such as that of the Jews (and, 
to a lesser extent, the Moliammedan Caliphates), which were 
founded on religion, and which could not tolerate any other 
religion by their very principle of existence. 

Lo(?ke lays down an absolute argument, and would ai)j>ly it 
to all vStates, past and existing, while it only a[)plied to tin 
modern civilised States of Western Europe. Toleration is 
l)est ]iOAV and henceforth, and a good deal on Locke/s grounds ; 
Init Avould it have been ahvays best, or even possible? Let 
• us cast a glance on history. The JewijiL...i)!,‘A 4 ile W(‘re not 
permitted to tolerate idolaters by tin* Mosaic dispensation, 
because otherwise the 8tat<; would have been in ])crjM*tual 
danger from the idolatrh‘s and false gods of tin* siirroumllng 
nations; a danger and a temf)tation so great that, after many 
lapses into it and recoveri(*s, the greater part of tlie, nation 
finally gave Avay to it and was destroycMl as a Jiation and 
Jiiingled with otb r idolalnais races. Intolerance Avas necessary 
to saA'c their polity and religion, Avhich Avas the most essemtial 
part of it, from dissihilion. 

In the Eoman Vwihl the ruling classes, rtfter their extensive 
coTKpiests, Avere from policy tolerant of tlui Aairiety of religions 
Avhich they found in the (•ompienMl regions, though the Homan 
projde adliered ohstin.ately to their own. Tliere was no atiem]>t 
to force unity of doctriiu*, Ixi-ansc^ the ruling elasses, a little 
se,ep1ical about their own religion, tlioiigbt tlial all religions w<‘re 
sei vie(*able forces in the <*ansc of ord(*r. Uut when Cbristianilv 
came olVe.iing itself as the sole true*, religion, and a. universal 
religion, Ibe attitude of the rulers b<'<Nniie, dillereut . Tin* 
Christians were persecuted by ]S-ero, evtm by Marcus iUireliu.-, 
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the wisest and best prince who ever ruled. Was ho justified 
in persecuting them ? Hii persecutetl tlieiii because, first, he ■ 
did not believe the new doctrines to b(i true ; secondly, because 
he thought that, even if true, they would, if widely accepted, 
dissolve Homan society, of which he was the guardian. He 
tliouglit their religious opinions incoinpatible with the duties of 
a lioman citizen, because the Christians, looking to a celestial 
city and even an early passing away of the existing order of 
things, professed to be indillereiit to mundane and civic 
mal.t(‘rs. lie was wrong as to their Ixfing bad citizens, but 
from liis ])oint of view and Ids position lie could only so 
regard them, and he felt it his duty not to tohaate them. 
Aeconlingly he ])erseeuted them, but only to such a mild extent 
as might prevent the heresy from spreading without rooting 
out the sect. 

Will Locke’s argument apply that he was not justili(*d in 
persecuting; tliat the civil jnagistrate, the princt', may not use 
forc(i because the oml of the State is only to protect life 
and jiroperiy? With the Romans it was more, to maintain 
and dtd'end their religion as well as ])rot(‘ct projierty. The 
empen.ir was the head of tin* religion, the “defender of the 
(Roman) faith.” Can it be said that, he was not justified 
hecausi* he could not he certain that the new ri'ligioii was 
not true? Ih? could not be certain imh*ed; still he was the 
wisest man of his lime, ainl he felt morally certain that it 
was not true, and more certain, if possilih*, that it was in- 
comjiatible with the c»)ntinued ('xistence of the Roman Slate, 
even tlnaigli its high nnaality contrasted favtuirably with 
dissolute Roman manners. Rut should ho not have trusted 
to the inhert*nt tendency of Truth to prevail, if she has hut 
a fair field and no favour or force is employed ? ShouM he not 
have. ha<l the lohnst faith that what is trm* (‘aniiot he hurtful 
to society in tin* long-run, though it may di durh a corrupt 
society ? Rut this is to su[>pose that ^larcus Aurelius had 
tln^ lihi‘ral ideas t)n toleration that I.ocke had in A.n. KVJQ, 
ideas that werg «»nly born after a long struggle and drea<lful 
ndigious wars for a century over half ot Kurojie. We know 
now that toleration is best for civilised niuilern nations, and 
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I even more tolerjitioii th;m Locke would allow ; Imt it was not 
* so with the emperor. He was hound to assume that tin; 
religion of his country was the truest; and if a c(»ni])(‘.ting 
and especially an exclusive religion ofhjred itse.lf, to resist it; 
if the subversive doctrines had elfected a lodgment, to providci 
an antidote as soon as possihhi. 

Christianity was not stamped out. It coiKpiered, and then 
the ortho(h)x, or those who believed they were the orthodox, 
when they liad the power persecuted in their turn and stanijM'd 
out all heresi(‘s, and they were numerous in the (‘Mi’ly Church. 
They were hound to do so, Avith their lights ami failh. Civ(^ 
all the heresies, all the. sects, a free arena within whi(*h to 
dispute it and the ]>rocess would have heem (mdl<*ss, the e»»n- 
fusion and danger great. iMany sects would have aris(‘n and 
estahlislied tlieiiis(‘lves ; the unity of the Chur(;h wouM liave 
been lost, and ClirisLianity eouM not have become a world-r(‘ligion 
AN’hose great mission was still before it, to cmivert and humanise 
the haiharous nations of Kurop(\ It was necc^ssary at all 
hazards at that time to have, unity of spiritual authority and 
unity of doctrine. For this ])iir[)ose tlie strongest had to 
suj)press or make the (dher sects to eonjV)rm. Pesidt-s, con- 
vinced men, if they have, the power, inuiit jHa’secute, unh-ss 
they discover that persc(nition may d»‘fcat its end a.n«I pj’oducc 
a greatc’r nuinh(n* of heretics, nv that it may give rise, to 
retaliatory persecution. Where they are sure tliat this Avoiild 
not h(; the case, U r*y liave all the argument on their side. As 
far as they can see tiiey are. acting for tln^ glory of Cod, 
the good of society, and the salvation of tln^ soul of the 
imlividual. 

Accordingly the orthodox persecutiMl tin* Arians and all other 
dis.-onting sects, and tliere was a long unity till tlio Greek 
schism, the lirst great division in the Clinndi. Put the Western 
Chnrcdi j.ut down all sects within her own pale, the .Alhigenscs, 
the. Lollanls, the Hussites, the folioAV(*rs of Savonarola. After 
the grand schism at tin; Ihdonnation, Pliilip ii., a conscien- 
ti<ms higot and the ino.^^L powerful prmce*’TTr (Jhiistendom, 
felt it a religions duty to persecut(3 th<is(* who cmhraeed the 
reformed doctrines; ami, according to Profe.s.sor See-hy, he 
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could not do otherwise. He tried to stamp out the poison 
of heresy in the Low Countries, and hut for the imparalloled 
lioroism, the prodigious and long sustainiMl ellorts of tlio Dutch, 
lie undoubtedly would have succeeded, as he did in Rj)ain 
and the other parts of his dominions. On two grounds history 
will justify him in making the attempt. lie firmly believed ' 
he was right, and that the welfare of the State forhadi; 
toleration, at least in Spain, if not in the Netherlands. The 
reformed doctrines after a long civil war were nearly sup- 
pressed in France, Jiiid Louis xiv. finished the work. They 
were stamped out in liohemia. JUit in Sweden, Denmark, 
Scotland, Northern Germany, and Knglaml the reverse took 
j)lace. The case of KngLind was ])cculiar. When the reforiiUMl 
doctrine’s aiipeared, Henry viii. took his stand and never 
wavered. H(? reformed e(‘rtain abuses in the Church, dissolved 
the nionasteibis, but would admit of no reform in doctrine, 
lie was a sound Catholic in all points except that he denied 
th(i suiueinacy of the Poiie, and would himself be Supreme 
ll<\'nl of the Church. lie punished the Catholics if tliey 
dcnicil his supremacy, the Protestants if they ilenied his Six 
Ariicles containing the essence of the Catholic doctrines; in 
the secoinl case, to save society from a heresy that convulsed 
the Continent and to save his subjects from a deadly peril 
to their souls. Had he lived twenty years more (he was 
only fifty-six at his <leath), very likely the Reformation in 
Lngland wouhl have been chocked edectually, though not with- 
out much persecution, jierliaps rebellion. He died at a critical 
hour. The Reformation was favouretl by his brother-in-law 
the. Dukp of Somerset ami by other nobles who had shared 
in the spoils of the Church property. Tdio Reformation, which 
had already spread far in an underground sort of way, being now 
rnc<uirag(^(l and eslablisli(*d, sjiread still more. Tlie Reformers 
in their persiM ution wen’, forced to employ their adversaries' 
weapon in self-defence. Then eanio the short but terrible 
n*acUon and ]M‘rseciilii)n of Alary’s reign, wbicb, bad Alary 
livi’d as long as her sister l’di/.ah(*th, would ])rol)ahly have 
suce.eiMled. Alost fortunately this did not liajtjUMi ; and fortu- 
nately Klizaheth had embraeed most of the rehu nied doctrines. 
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She and her ministers jiorscciited, and were absolutely com- 
pelled to persecute, the Catholics ; her crown, her very life, as 
well as the fate of the Protestant relij^ion, being at stake from 
th('- Counter-Ileforniation. After her death dames hail to con- 
tinue |»crsecution owing to the Gunpowder Plot. There was 
not the same need for repression in the time of Charles l. 
Though the Parliament continued hostile to the Catholies, 
Charles himself and Laud preferred to persecute the Non- 
conformists; finally, Charles in an evil hour tried to force 
Ejiiscopacy on the Scotch, an attempt which precipitated a 
crisis, and ultimately a civil and religious war. The perse- 
cution of tlie sects had not been sullicient to root them out 
or to jircvcnt them from spreading. The Independents and 
Presbyterians in England had grown too strong, and Laud’s 
persei-ution came too late. They joined and formed the 
strength of the parliamentary party ; and chiefly owing to 
their religious zeal and enthusiasm they overthrew the king 
in the field, abolished the Monarchy, the House of Lords, and 
the Episcopal Church. 

The Parliament, having conquered, in its turn persecuted 
the Episcopalians and the Catholics; and it was natural, 
when triumphant, they would follow the example set them. 
Cromwell was the first who showed a tolerant spirit. After 
the Restoration Charles ii. fell back on the ill example of his 
father and persecuted tlie Presbyterian Church, a policy that 
was continued by his brother James ii. It was the most 
terrible and prolonged persecution that that Church ever 
suHcrcd ; but, far from being successful, it materially helped 
to bring about the spirit of toleration in Knghincl which soon 
after manifested itself. The time was come for toleration, and 
Locke’s plea came at this opportune moment when most of his 
arguments told with great force. 

The great argument for toleration, but one not always 
applicable, is that truth in religion comes from the collision 
of minds. Truth is all the better, and all the truer, from 
.having to contend witli rival opinions. As Milton says, 
“ Let her and falsehood grap|)lc ; who ever knew Truth [)ut 
to the worse in a free and open encounter!” And the 
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toleration should ho universal, embracing even the atheists | 
and those who attack tlie fundamentals of society, so long 
as the latter confine themselves to arguments. Atheists, if 
there he any, should not he excepted, lirst, hecause people are 
not agreed in their definition of “ atheist.” For example, is a 
materialist who deduces the universe and all within it from 
atoms an atheist; or a pessimist, who thinks the principle at the 
bottom of the world necessarily produces more evil than good ; 
or a Comtist, whose only Deity or supreme lleing is an abstrac- 
tion called Iluinanity? 

Different persons wouhl answer dilferently, and philosophi- 
cal speculators might find themselves dubbed atheists, and 
denied toleration on Locko\s i)rinciples. Far better to tolerate 
all aiid give tliem all “ample verge.” All the above-named 
philosophic sects, and some genuine atheists under the name 
of secularists, have had freedom for many years past. They 
have been met by argument, and they have got the w’orst 
in the encounter. Who now hears of the rude atomism and 
materialism of Huxley and Tyndall and Clifford so loudly 
vaunte<l twenty years ago? Even the worshippers of Humanity 
are growing silent ; they have failed to convince ; or they have 
been beaten out of th(‘, field by reason, a much better way than 
by the inlliction of disabilities or other penalties. Not that we 
Jjavo yet come to a full and perfect toleration. There are still 
some penalties inflicted on people on the score of their religious 
o[»inions; but hai>pily we have got farther than Locke or 
Rousseau, and what remains of the evil spirit is slowly but 
surely dying. 



BURKE 


L REFLECTIONS ON THE FRENCH REVOLUTION 
(AND THE FUNDAMENTAI. INSTITUTIONS 
OF SOCIETY) 

§ 1 

Thk most famous of all English writers on political philosophy, ^ 
and, with the exception of Holil)es, the most t)riginal, was 
Burke, who had tht» further distinction of liaving ])ecn also 
a statesman or philosopher in action as lie calls tin* states- 
man. When yet a very young man he published his Vintlica- 
lion of Natural Society, a clever book on social philos<^phy, in 
which he imitated the easy style of Bolingbroke so siiccesshilly 
as to deceive the best judges. As to the matter of the liook, he 
endeavours to show that the same modes of reasf>ning employed 
against revelation, as contrasted with natural religion, wj)uld 
equally condemn civil as ojqjosed to natural sitciety ; the 
evils necessarily iT^eident to all civil sucirdy being ih'scribcd 
in language worthy of iliti Oriyine do. Vlwnalifr of Rousseau, 
whose spirit it often brimlhes. The work was able, sometimes 
okjqiient, but it was m^t original, and makes no contribution to 
political philosophy, tlioiigh it served to introjluce Burke to the 
notice of Mr. Gerard Ilainilton, the Sc<iretary for Ireland, 
whose private secretary he became for some years. 

In 1765 came his real opportunity. He was appointed 
private secretary to the Marquis of Rockingham, a principal 
magnate in the Whig party, and a high-minded man, but of 
only moderate abilities. Burke was returned in the same year 
to Parliament as member for the j^ocket borough of AVendover, 
and in Parliament at once proved himself the greatest orator in 
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the House, from his ample knowledge, exuberant imagination, 
and easy command of sonorous and magiiiliceiifc language. In 
1769 he published his Ohservalions on the State of the Nation, 
in which, by his mastery of economical and fiscal subjects, he 
proved himself more than a match for Grenville, the great 
expert in the “political arithmetic” of the time. In 1770 his 
celebrated Thoughts on the P res ent Discontents appeared. This 
was a manifesto for tlui Whig oligarchy, and contained a power- 
ful and scathing attack on the new policy of the Court ]jarty, 
wlii<di tried to sap and break up party connections (especially 
those of the Whigs), and to recover the pr(‘rogativc of the Crown, 
which had ]ai)scd under George i. and George ii. It is a very able 
ap|»eal, couched in vigorous and sometimes stately and sphmdid 
liction, and oth(‘rwise rcunarkahle for the contrast it presents 
nth his more important political writings called out by the 
Frencli Revolution twmity years later. In the former he 
defends liberty as the greatest good, pleads the cause of the 
people, argues tliat wlieii they are (liseontented and rebel that it 
is from oi»iiression and sullering, and that the presumption is at 
least in favour of the jicople as against their rulers ) finally, he not 
ohscurcly intimates that the lime may shortly come when the 
only {ilternativo may be resistance to the Court or a contmited 
a(M|uieseen(!e in the “ dull repose of despotism.” The time never 
came, though Rurke contiiuuMl long a virulent enemy of the 
King and the Court ]>arty. In 1774 hv ma<le his great Speech 
cm American Taxation, and in 1776 a camipanion and comple- 
mentary Speech on Conciliation icith America, These are, 
indeed, great speeches, but they are also very largely political 
pam [fillets ami very powerful ones, that is, we have great 
practical ([uc'stions involving the future of America, and 
perhaps of England, treated in part stfieutifically and under 
the light of [)rinci[fies, hut also in a party spirit, with rhetoric 
ami withal with a (au’tain Easiness and literary grace wliich 
distinguishes them from abstract speculative politics. Tliey 
are, in fac.t, masterpieces of practical political wisdom; and if 
their laninsels luul but been followt'd, the great Anglo-Saxon 
ra (!0 of to-day might have forinetl the common subjects of 
a great united empire, and a ruinous and humiliating war have 
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been avoided. In fact, Burke’s counsel deprecating war with 
America appcjirs just as wise as it sippears wrong or doul)tful 
twenty years later wlien urging on war against revolutionary 
France. 

He became after tliis a “man of liglit and leading,” to use 
his own phrase; was Jong tlie inspirer of the WJi ig party, 
though strange to say, considering liis pre-eminent services, ho 
never had a seat in any Cabinet. He carried bis scheme for 
economical reform, which lie introduced in a masterly state- 
j ment. He opposed parliamentary reform, extension of tlie 

■ suffrage, the relief of the Dis.senters, tliat is to say, ho was 
nothing of a Democrat, but merely a Whig with Conservative 

■ instincts, whom Dr. Johnson believed to be a Tory at heart. 
He made a great speech in defence of Fox’s India Bill (1783) ; 
opened the impeachment of Warnm Hastings in another S[)eec]<^ 
of unapproachable eloquence and of almost superliuman effort. 
He displayed great violence and want of temper and discretion 
during the debates on Pitt’s Regency Bill (1789), was in con- 
sequence (as Mr. Morley tells us) neglectful by his own party 
and insulted by the younger members of the op|H).siU^ party, 
was beginning to feel that he took party strife* too much to 
heart, and that he manifested an over-solicituile “relative t<» 
the present state of affairs ” unsuitable t<j liis time of life. He 
wished to take things cooler, to feel that they .should be mon* 
indifferent to him. Tliis was early in 1789. He was then over 
sixty-one years of age, and ho began to dream of a peacfdul 
country life in the evening of his days, and meditated an 
early retirement from Parliament, when sudd(*nly th<*re cannj 
news from France that changed the current of his thouglits 
and the tenor of all his remaining years, tliat drovfj away his 
thoughts of a retired life, and .summoned him tfj take a leading 
part on a greater .stage than the House of Commons, — the stage of 
European politics at the mo.st critical hour of European history. 

For the French Revolution had broken out, and for the next 
six years the eyc^s of all Europe, and especially the eager eyes 
of Burke, were turned on France, and fascinated by the extra- 
ordinary drama that there began to unfold itself. 
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§ 2 

From the very first he had something like evil forebodings. 
In him alone the taking of the Bastille by the populace aroused 
no joy or exultation, but only doubt and ai)prchension, wliich 
fresh excesses and the rural jacqueries speedily converted into 
alarm and aversion. The capture of the Bastille looked tooi 
like unjustified rebellion against a well-disposed prince ; the 
killing of the governor too like a cruel and savage murder. 
But it might be only a temporary outburst of '' the old Parisian 
ferocity,” and if so, things might proceed more hopefully. He 
waited and watched the course of events with rapt and anxious 
attention. After the famous night of the 4th of August, when 
the nobles and clergy surrendered their privileges and feudal 
ranee fidl, his apprehensions deepened. After the extra- 
ordinary days of the 5th and 6th October 1789, when the 
king, queen, and infant prince were compelled by force to 
return to Paris from Versailles under the most painful and 
humiliating circumstances, he finally made up his mind as to the 
evil character of the new Kevolution. On 9th February 1790 
he made a speech in the House, which gives in sum the views 
he afterwards maintained in his book. ‘‘The French had 
shown themselves the ablest architects of ruin that had hitherto 
existed in the world.” . . . They had completely pulled down 
to tlie ground their monarchy, their church, their nobility, 
tlicir law, their revenue, their army, their navy, their com- 
merce, their arts, and their manufactures; and we were in 
dang(T from the evil example; with regard to government, a 
danger of anarchy — a danger of being led, “ through an admira- 
tion of successful fraud and violence to the excesses of a fero- 
cious plundering and tyrannical democracy,” and, with regard 
to religion, a danger of atheism. “ They have laid the axe,” he 
says, “to the root of property”; and they have justified all 
their proceedings by a “sort of digest of anarchy called the 
rights of man.” Such was his view thus early formed. But he 
meditated longer that he might see the final shape of the con- 
stitution which the National Assembly was evolving. He sat 
down to write his tho\ights at length in November, wrote 
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steadily and at fover-heat for somo months ; then set aside his 
work for a time to got the henciit of the further development 
of events and furtlier reflection on tlio new and portentous 
thing. He returned to the work, more than ever convinced of 
tlio correctness of liis views on French affairs, and he finished 
it with an elaborate criticism of the French Constitution, which 
was by that time before the world. In October the long- 
expected work appeared, and at once produced an extraordinary 
impression. 

It well deserved to do so. For it is an extraordinary and in 
some respects a unique book ; a deep book on political philo- 
sophy, but one which any educated man could comprehend, 
owing to its freer and broader treatment of topics, some of 
which do not easily lend themselves to exact distinctions, or 
tlic abstract methods of previous political philosophers ; a book 
in which all tlie powers of the thinker, the wisdom of the 
practical statesman, the arts of the rhetorician, the fdicity of 
expression of the man of h'tters, are bhmrled to j)r()duco a 
marvellous whole ; a book withal in which arc to be discerned 
in rough tlie lineaments of a neiv political philosophy, governed 
by a new method of treatment, a method ililferent from that of 
Hobbes and Locke, dilferent also from those of his cont(*m- 
poraries Kousscau and Kant; — the first English book, in fact, 
in whi(!h the new Historical Method of inquiry and explanation 
is employed. 

The immediate object of the book, liowever, "was a practical 
one, not to write a treatise on political science, but to turn 
the tide of admiration which sinc,e the capture of tlie llastille 
had been flowing in favour of the Revolution into aversion 
to its excesses and ferocitie.s, and alarm at its evil example of 
property plundered with impunity j to crystallise the mass of 
fluid and uncertain feelings in a directi«»n liostile to the Revolu- 
tion ; a thing whicJi might l>e done by a man with intellect, 
knowledge, and rhetorical gifts, and whi«*h done in time might 
produce great and far-reaching results, lie feljj^ that it was a 
great crisis, that great things were in expectation and impending 
everywhere, that in many countries there wa.s “a hollow mur- 
muring underground,” a “confused luovemcnt that tlireatens a 
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general earthquake in tin*, political world.” He knew his powers. 
He saw his great opporUiiiity, and having honestly and sincerely 
made up his mind he set himself to his task. And he ellected 
his purpose. The reaction and change of opinion he aimed at 
was ellected in England and soon over Europe hy the timely 
appearance of the book, which had an unparalleled circulation. 

It was indeed a fateful moincmt, and it might he almost said 
that the attitude of Englaiul and of the chief continental Powers 
to the Kevolutitm depended on which side one man would take, 
and that man Ihirkc; for he alone at tJiat moment possessed the 
necessary powt‘rs to instnud as well as pcrsuacle the educated 
and inflnontial <0a.sses. A great speech was not enough. A ho(»k 
was re^plisiU^ which could he read hy many in any part of the 
country, wliit^h could he read abroad, over Europi*. And so 
^urke/s early habit of literary composition and his careful study 
of tin; best political philosophy stood him in good stead in this 
critical hour. 

Tln^rc are defects and errors, in.tlic hook. It is unsystematic, 
'riie plan laid down is unlinished. There is a most imperfect 
account of the caiLsos of tlio great and startling event called the 
Uevolutioii, which he aj^criln's to a conspiracy l)etween the new 
moneyed clas.ses and the “political men of leUers,” alike envious 
of their betters and ambitious to take their place in the 
government of the country, which last, though it was a fact, 
was only one out of many and s(.»mc of them complex causes. 
X(.»t only was his theory of causation tlefectivc, his predictions 
were not fullilled.^ Things which he did not believe at all 
possible occurred, and more and more alarmed him as time 
n»lled on. Pnxligions things not within the keii of his jdiilo- 
.sojdiy, events tliat no knowlcMlge of history (?oiil(I have enabled 
anyone to foresees as in fact he afterwards alhnved, took place. 

The pcrmaneJitly valuable part of the book consists in its 
fresh treatment of the fundamental political tojucs, in connec- 
tion with the principles of liumaii nature on its political and 
social side, sometimes in single pregnant siuitcnces, sometimes 

* Kxcopt ill ccrfc'iiii iiLstaiices, as when ho prophesied that if monarchy 
.should again over attain entire asccmleiioy in Krance, it would he the 
*‘]iiost completely arbitrary power that has over appeared on earth.’* 
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in whole pages together, and apart altogether from his main 
subject. 

The scattered portions when brought together are found to 
contain something like a complete and coherent political systen; 
with a political doctrine; a new theory of the origin and nature 
of society and of government; of the different kinds of govern- 
ments, with their merits and drawbacks ; of the different ends 
proposed by the different governments ; of property and its justifi- 
cation; of the Church and the State, their several functions 
and intimate fusion in the British polity ; of the anarchic and 
the real rights of man ; in fact, all the topics treated of by 
Hobbes, Locke, and Eousseau, together with some not discussed 
by them; but all from a new point of view, which allowed 
him to treat the subject in a different and more attractive, 
style than was compatible with their abstract and gcometric^^'' 
methods. 

But it is especially when taken in connection with his Apimil 
from the New to the Old Whigs, which is really a continuation' 
of the Reflections, a filling up of gaps and omissions in tlie 
latter, that we get his complete political theory. It is in the 
Appeal wo get his theory of the people and their natural leaders 
and chiefs, his searching criticism of Rousseau’s dogma of the 
sovereignty of the people, and of equality, together with other 
important matters necessary to round his system. 

In the two books taken together we have in fact a new 
answer to the olfl and fundamental political questions, and a 
’ defence of civil society, attacked in theory by Rousseau and in 
^earnest fact by the advanced Revolutionists across the Channel ; 
ja theory different in most of its conclusions from that of 
! Hobbes, but yet so far agreeing with liim that ho thinks an 
i established government or existing constitution of wliatcver 
; form should be accepted and obeyed; in particular, that our own 
‘balanced and ancient constitution should be “enjoyed not dis- 
cussed.” It is different again from the theory of Locke, but 
< yet so far agreeing wdth his own earlier Lockian creed that he 
{ thinks a desi)otic or absolute monarchy is not a legitimate 
j government, and that liberty, tliat is, as ho explains, a “ regu- 
; la ted liberty inseparable from justice,” is the greatest good. 
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Ilis theory again is difTcrciit from that of Bontham, his ininie- 
diato successor as chief political prophet, in that ho does not , 
defend laws a nd political institutions solely, on the ground of ! 
general utility, but also on the ground of long continuance or ; 
Frcscriptio n. 

§ 3 

The immediate occasion of the publication of the Reflections 
was the preaching of a sermon by the eminent moralist Dr. 
Price, on November 4, 1789, at a dissenting meeting-house in the 
Old Jewry, in which, after exulting in the spectacle of the King 
and Queen of France being led in triumph to Paris, he main- 
tained that the English people had aecpiired by their Revolution 
of 1688 three fundamental rights, namely, to choose their .own\ 
^governors, to cashier them for misconduct, and to frame a new \ 
government at pleasure. This Burke denied, and he disclaimed ' 
the alleged rights in the name of the English people. Such 
political rights and privil(*gcs as they really enjoy, he declares, 
fare inheritances derived from a long ancestry stretching from 
l\IagnaCharta to tlio Declaration of Rights (1689). They were not 
rights eoiKiUcred at the Revolution, especially the three alleged 
rights of Dr. Price were not conquered. Their real rights bore 
little resemblance to the new rights of man with which Dr. 
Price would identify them. They were rights, liberties, fran- 
chises inherited, not “natural rights” or “rights of man.” 
They were derived from ancestors, to be enjoyed and then 
transmitted to posterity, just as property is inherited, enjoyed, 
and passed on. 

By this view of the people’s liberties (and the like holds of 
the rights of the Crown and of the nobility) our political system 
becomes, according to Burke, “the imago of a relation in blood 
binding up the constitution of our country with our dearest 
domestic ties, and adopting our fumlamentiil law's into the bosom 
of our family alfections,” — a view wdiich does not exclude “a 
principle of impre^vemeut, while it furnishes a sure principle of 
conservation and a sure principle of transmission. In this way 
the spirit of freedom is tempered with an awful gravity, and 
the sense of long and liberal ilesccut inspires with a sense of 
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babiiiial nativo dignity wliich prevents upstart insolence. . . . 
Our liberty becomes a noble freedom, having pedigree and 
illustrating ancestors.” 

Our whole political system is a thing depending on inherit- 
ance and long history; in France it was otherwise. There the 
people had lost tlieir political inheritance, their ancient privi- 
leges, though they had not lost tlie memory of them. They 
might have beem recovered in precise form at this Kevolution. 
The French people might have gone back on their past history ; 
tiny might have recovered their original constitution, the 
elements of which existed formerly very nearly as good as 
could he wished.” Eut they have not done so, but have made 
the fatal mistake of breaking comiiletcly with their j)ast history, 
of acting “ as if they had never been moulded into a State and 
had everything to begin anew.” ^ 

And supposing tlie past generation had appeared unworthy, 
they miglit liave gone still farther ))a(*k the long stream of tlnu'r 
history till they found an ancestry worthy of their resjK‘ct and 
honour; or they might have copied fr<.nn the* Knglish constitu- 
tion, to their own benefit and as a good example for tlicj world. 

The French reform(»rs had simply missed a golden oj>por- 
tunity. “There was a siiiootli ami easy career of felicity and 
glory laid open . . . beyond anything recorded in the liisiory 
of the world.” Instead of this happy consummation, France 
was a wide ruin materially and morally; poverty over the 
land, a ferocious dissoluteness of manners, insolent irreligion 
in opinions and practice, universal corruption— tlie instriKdivc 
monuments of rasli and ignorant council, proceeding from 
extravagant ami jiresumptuous speculiitions, which have taught 
these reformers and coiincilJors to disregard all the jiastof their 
country. Were these terrible results, like, tlie devastation 
accom{Kinying a civil war, at all necessary? Far from it. 
Ther(‘ was no opposition to the National Assembly. It was 
a “ pure choice f)f evil*” 

Wluit was the cause? The coinpositioii of the National 
Assembly, he replies, made up chiefly of country advocates, 
village, cures and doct<»rs, but without incii of property, 
especially of lauded property. 
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Compare such a body with the British House of Commons, 
‘‘ in which is to be found everything illustrious in rank, in 
descent, in hereditary and acquired dignity, in cultivated 
tnlents, in military, civil, moral, and political distinction that 
(*xists in the country.” And then observe the fact that the 
House of Commons, though its power is very great, is ‘‘limited 
by laws, constituticmal usages, positive rules of doctrine and 
practice, limited again by the House of Lords and the power 
of the Crown.” In fact, its powers arc but a “drop of water 
in the <M*eau” (•,om])ared with the powers usurped by an 
Assembly that was restraincil by no fundamental law, no 
ccmvcntion, no res]>C(d(Ml usage, and so far from being checked 
or limited by a constitution that it may make any constitution 
it pleases, and was now engaged at that very congenial task. 

here was absolutely no restraint. There “ was nothing in 
heaven or earth to control them.” Not the representatives 
of the clergy certainly, who were chiefly discontented and 
ignorant country curates, and not the best of their order, 
or they would not have a])andoned their proper function 
of guales to their Hocks ; nor a small number of nobles, who 
had betrayed their trust to gratify their ambition. In every- 
thing in France they “were oil’ the high road of nature,” and the 
fundamental reason was because “ the property of France did 
not govern it,” with the result that property was destroyed and 
lib(*rty had ceased to exist. There was but a paper circulation 
and a stock-jobbing constitution. 


This first group of reflections and sweeping denunciation of 
the National Assembly merits some words of comment. And, 
first, the notion that Frenchmen might haA-^o claimed their 
liberties as an inhm’itaiice of which they had been dispossessed, 
or fallen back on a long-forgotten constitution, is away from the 
facts. 

The plea they urged was different. We claim rights, they 
said, that all men should possess, that belong to the nature 
and dignity of man as such, and especially to men in tliO 

7 
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most civilised communities, rights that our best philosophers 
say we should possess, but which neither Wo nor our fathers 
ever did enjoy, or the latter only in imperfect and doubtful 
form a long time ago. We believe in natural rights. There is 
a natural justice so long as there is a moral sense and a sense of 
justice in men. These natural rights, civil and political, that 
we should possess, we have from time immemorial been deprived 
of, and we now reclaim tliem, not on the same grounds as the 
English people, who enjoy most of them, can claim them, not 
on grounds of inheritance and long possession, but for an 
opposite reason, because we ought to enjoy them, because they 
are natural rights not possessed by us. And it would only 
make this claim the strojiger, if it bo true that in past time wre 
possessed them. If wc once possessed them, our oppressors 
and plunderers can only plead prescriptive rights for tli4i’J 
oppression. But no time, however long, can create prescrip- 
tive rights to deprive us of natural and imprescriptible rights, 
the right to liberty and the fruits of our labour, of which the 
great majority of Frenchmen are deprived. 

And this plea is sound, as we shall see later when he formally 
raises this very question. The people of a civilised country 
ought to enjoy liberty, until at least it proves itself unlit to 
have it, as may happen. And its citizens ought to have the 
benefit of social justice as revealed to the wisest jural ami moral 
opinion of the age. But the French peojde before 1789 neither 
enjoyed liberty n(»r could obtain justice, and the time had 
arrived to claim them with power and emphasis. When is the 
right time? When the desire for them is strongly and wulcly 
aroused, as it was in France in 1789. The result was the 
speedy fall of the old government, and temporary anarchy ; a 
political as well an an agrarian and social revolution unj paral- 
leled in history, of which disorder, lawlessness, and cuimes 
were necessary accompaniments. 

According to Burke, the htsk of the Assembly was easy, a 
“ smooth career of glory.” But few historians of the Revolution 
agree with him. To fall back on a dimly discernible constitu- 
tion in the far past would have been impossible, and would 
pot have satisfied the exigencies of tho time ; while to itnitate 
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the English one, full of imperfections and unworkable, without 
corruption, as the chief animating principle of the whole 
system, however suitable to English circumstances at the 
time, would have been a questionable course, at all events 
was one which did not recommend itself to the ablest amongst 
the members of the Assembly. And in spite of Burke's 
<leniinciations there were able men in it. Not unnaturally 
then, when they had a free hand, they aimed at producing 
the best constitution rather than copying a model full of 
defe(‘ts ; not unnaturally, too, in their constitution they as- 
serted and affirmed the doctrine of natural riglits, just as the 
framers of the American constitution had done some years 
before. 

In the meantime the principal measures, such as the Jibolition 

the remains of the feudal system bn the night erf 4th August, 
were absolutely necessary, and the sacrifices required were even 
made cheerfully by the representatives of the nobility, while 
the partial confiscation of the corporate property of the Church, 
so passionately denounced by Burke, was a defensible measure 
that has since been frequently imitated. It was even a 
necessary measure in the state of national bankruptcy in which 
the Assembly found the finances,^ while it mitigated the evil 
necessity as inucli as possible by allowing salaries to the 
sertiumfc clergy and pensions to the monks. 

For the disorganisation and aiiarcliy that followed, th(i 
Assembly was not much to blame. The army was disorganised, 
authority paralysed ; tlic peasantry in a state of revolt against 
their Seigneurs ; a social war was going on, if it can ho ealh?d a 
war where the people met with so little resistance ; industry 
was interrupted, famine in the land, a state t>f universal and 
unprecedented ferment and agitation, — all this, together with 
bankruptcy, an inheritance from the ancient regime^ In short, 
there never was such a task put before governors or legislators, 
not even before our Long Parliament. It is true that many of 
the members were men of mere theory, and comparatively few 
had had experience in government or affairs. But they were 
not s[)ecially mindful of their own interests, as Burke argiicd 
^ Lecky, U%»lory of England^ vol. v. p. 483. 
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they must be. They were as disinterestetha^Parliament as ever 
met — full of eaniestness, enthusiasm, and '^triotism. The 
lawyers, tliough numerous, were not in a majority, and they 
did not legislate mainly with a view to make professional 
business for themselves, as Burke argues they would do. Nor 
were the traders the ignorant nnm he represents them, but 
intelligent men of the higher commercial class. Moreover, 
there were many judges of the inferior tribunals in the 7'iers 
As to the absence of the landowners, it is no wonder 
tliey were not chosen by tin* peasants, who desired mainly that 
their dues and burdens should be diminished. But in the two 
other orders the landowners were fully reprcscntcil. That the 
inferior clergy was so numerous was due to the fa(it that the 
great body of them were dissatisfied with the previous ordf^ of^ 
things, which gave all the loaves and fishes, all the prizes, ^lu 
the higher clergy with aristocriitic connections, leaving the 
great body in hopeless poverty. 

All the ills of l>ance, according to Burke, came from the 
i unnatural fact that property did not govern. Jhit why should 
property govern in France at that crisis ? Prc»perty was mis- 
trusted, because it was contrary to its interest to make the 
necessary reforms, because if it had not in the past governed 
unjustly, it yet enj'oyed the fruit of the bad government which 
jprotected the unjust privileges of the propertied classes. The 
^ievolutioii, in facj-, as !M. Taine in his great work says, wfis 
tessentially and above all else a rising against property and 
^unjust laws of pro]K*rty, especially landed property. In fact, 
the <lay, long defen’(?d, was crime for a reckoning. A -great 
change was rerpiired in the government and in the law', above 
all in the laws respecting property ; and in these circumstances 
men of landed j^roperty would not be the fittest legislators and 
rulers, nor would the tw'c.nty-four millions of common people, 
es])ecially those in the rural parts, be likely to send up landed 
jjioprietors to represent them. They did, however, send up 
other classes of rich men, including many financiers and 
merchants,^ but not farmers-general of the taxes. 

He raises the important question of the true qualification for 
^ Lccky, Jlinlory of Eiujlanrl, vol. v. pp. 481, 432. 
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government, a question more fully considered in the Appeal 
from the Neto to the Old Whigs. And first as to those wlio are 
not fit to govern. Common labouring men, mechanics, and 
artisans, cannot be eciiial to the situation. Such men indeed 
ought not to suffer oppression, but the State suffers oppression 
if such as they, either individually or collectively, are permitted 
to rule. “You may imagine that in calling them to power 
you are only ojiposing unreasonable prejudices. You are in 
reality merely at war with nature.” 

Would he therefore “confine power, authority, and dis- 
tinction to blood and names ami titles”? Ilis re])ly is very 
remarkable, and deserves full quotation. He aflirnis that “ tluTe 
is no qualifi(!ation for government, but virtue and wisdom, 

. iictAl or presumptive; wherever they are actually found, they 
in whatever state, condition, profession, or trade, the 
passport of heaven to human place and honour. Woe 
to the country which would madly and impiously reject 
the service of the talents and virtues, civil, military, or 
religious, that arc given to grace and to serve it ; and would 
condemn to obscurity everything formed to diffuse lustre and 
glory round a State. Woe to that country, too, that passing 
into the opposite extreme considers a low education, a mean 
contracted view of things, a sordini mercenary occupation, as 
a preferabli* title to command. Everything ought to b(; open, 
but not indifferently, to every man. No rotation ; no appoint- 
ineiit by lot; no modci of election, operating in the sj)irit of 
sortition or rotation, can be generally good in a government 
conversant in extensive objects. ... 1 do not hesitate U) say, 
that the road to eminence; and power, from obscure condition, 
ought not to be made too eiisy, nor a thing too much of course. 
If rare merit be the rarest of all rare things it ought to pass 
through some sort of probation. The temple of honour <.night 
to be seated on an eminence. If it be opened through virtue, 
let it bo remembered h)o that virtue is never tried but by 
some difficulty and some struggle.” 

“ Nothing is a due ami adequate ropresentation of a State 
that does not represent its ability as well as its property. But 
as ability is a vigorous and active principle, and as property 
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is sluggish, inert, and timid, it can never be safe from the 
invasions of ability unless it be out of all j^roportion in the 
representation. It must be represented, too, in great masses 
of accumulation, or it is not rightly protected. The character- 
istic essence of property, formed out of the combined principles 
of its acquisition and conservation, is to be unequal. The great 
masses, therefore, which excite envy, and tempt rapacity, must 
be put out of the possibility of danger. Then they form a 
natural rampart about the lesser properties in all their grada- 
tions.^ , . , The plunder of the few would indeed but give 
a share inconceivably small in the distribution to the many. 
Ihit the many are not capable of making this calculation ; 
and those who lead them to rapine never intend this dis- 
tribution.’* 

Now, as to tJic general principle hero laid down that pro^xi^vj 
rather than ability should rule, it would seem to be sound, and 
in settled governments in our day it is largely realised. It is 
realised in England, Germany, Austro-Hungary, less so in 
France or the United States where the deputies are paid, or 
even in Russia where a skilled burefiucracy rules under the 
Czar. That property should rule, dire(;tly or indirectly, is in 
the natural course of things, and is necessary if the protcjction 
of property is, as all political philosophers agree, a chief end 
of government. To give it the necessary se(jurity it would 
seem necessary to give the holders of the larger masses of 
it a large share of political power. Rut it is also necessary 
to give ability as such, even with no property, some share, 
as Burke allows; to give a share to the “worthiest” and 
the wisest, on account of the benelits they may confer on 
the State. And doubtless the greater part of the ability of 
a civilised comiriuiiity will naturally be directed to more 
profitable and more suitable, if less dignified, fudds of activity 
in which it may acipiirc property for itself, or, if not property, 
reputation; to industry, or art, or literature, or the learned 
professions. Still it is desirable, as Riirke says, that a small 

^ But the lesser properties serve reciprocally to defttiid the greater 
masses, by rallying the smaller proprietors in defence of the principle 
of property in general, if attacked. 
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proportion of ability as such, political ability, as well as 
property, should bo represented in Parliament or National 
Assembly. 

In France, in 1789, there was much discontented ability, 
and hostile to landed property. It does not appear that any 
largo proportion of such got into the National Asstoibly. A 
much greater number of advocates without briefs entered the 
next (the Legislative) Assembly and the Convention; able 
men, but full of theories and hostile to property, and then the 
remarks of Jhirke were fully borne out. There was, as Taine / 
points out, a terrible ruin and a vast confiscation and plunder of 1 
profierty, though under the specious plea of State necessities. ( 
T he pr operty of the emigrant nobility was of course confiscated, 
a^ps that of the clergy in part; while in 1793 the rich, merely 
nWsuch, were seriously in danger. This, however, was only 
for a time, though doubtless the danger was one of the reasons 
that made the despotism of the Empire so acceptable and 
readily endured. Property was secure, but ability also got its 
chance under Napoleon in the army and in the civil administra- 
tion, as the necessary and best support of his authority. And 
this advantage which Talent owes to the Revolution it has held 
ever since, as well for its own benefit as for the general good 
of the State. 

§5 

To return to Burko/s text. Besides discrediting the French 
Revolution, he is specially desirous of holding to reprobation 
13r. Price and Dr. Priestley, the chief of the English sym- 
pathisers with it; and it is by alternately combating the 
Revolution and its English abettors that his own political 
philosophy, the permanently valuable part of the work, is 
evolved. Now, Dr. Price in liis political sermon had denied 
that the Englisli were a free people, bocanse they were for the 
most part not represented in the House of Commons, which 
was olect(Ml by a small minority open to bribery and corruption. 
It was therefore vain, as Burke complains, to spe.ak to such men 
of the liberties of Englislimen as a precious inheritance derived 
from ancestors, with title-deeds and armorial bearings, which 
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appeared to them like paying off all but a favoured few with 
fine words ; equally vain to refer to the fundamental laws of 
the country or the fixed form of the English constitution under 
which this country was strong and prosperous. They care 
nothing, he complains, for antiquity, precedents, charters, or 
Acts of Parliament which, in their opinion, merely guaranteed 
a limited liberty to a limited class. They make appeal to 
a difTcrent charter, to the “rights of man,” and whatever 
government docs not allow these rights in all their plenitude, 
stands condemned. Their objections arc “just as valid against 
an old and beneficent government, as against the most violent 
tyranny or the greenest usurpation.” After tliis passing shot 
at their doctrine of the rights of man, which, ho wo vl^ hits 
deep, he goes on to state his own theory of the rigl^\pf 
man, an important and interesting theory, in which ho throws 
out a challenge to his adversaries, while declining to join issue 
with their clumsy political metaphysics. 

lie allows that men in civil society have real right’s, both 
political and civil. “If,” he says, “civil society be made for 
the advantage of man, all the advantages for which it is made 
become his rights.” Now civil society, and law its character- 
istic essence, differential feature, and binding force, was so 
intended, as all philosophers are agreed. 

“ Ear am I from denying in theory ; full, as far iii my heart, 
from withholding in practice . . . the real rights of men. In 
denying their false claims of right I do m»t mean to injure 
those which are real, and are such as these pretended rights 
would totally destroy. If civil society be made for the ad- 
vantage of man, all the advantages for which it is made biiconie 
his right. It is an institution of beiu*riccnce ; and law itself is 
only beneficKuice acting by a rule. Men have a right to live 
by that rule; they have a right to justice; as between their 
fellows whether their fellows are in politic function or in 
ordinary occupation. They have a right to the fruits of their 
industry and to the means of making their industry fruitful. 
They have a right to the acquisitiojis of their parents ; to the 
nourishment and improvement of their offspring ; to instruction 
ill life, and to consolation in death. Whatever each man can 
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separately do without trespassing upon others, he has a right 
to do for himself ; and he has a right to a fair portion of all 
which society, with all its combinations of skill and force, 
can do in his favour. In this partnership all men have equal 
rights ; but not to equal things. He that has but five shillings 
in the partnership has as good a right to it as he that has five 
hundred pounds has to his larger proportion. But he has not 
a right to an equal dividend in the product of the joint stock ; 
and as to the share of i)ower, authority, and direction which 
each individual ought to have in the management of the State, 
that I must deny to be amongst the direct, original rights of 
man in civil society ; for I have in my contemplation the civil 
socialAian, ahd no other. It is a thing to bo settled by con- 


0 have here, perhaps, the most important paragraph in the 
entire book, and fortunately, though it raises vital questions, it 
Is tolerably clear and free from rhetoric or apparent bias. 

It is to be noted that he allows to men in civil society 
certain real rights, while ho denies others claimed by Dr. 
Price and other thinkers. He allows rights or “ advantages ” 
(jonferred by law, which is only ‘‘ beneficence acting by a rule ” 
(a description which would be true if there were no bad laws 
or class legislation). Apparently he does not believe there are 
any moral or natural rights as distinct from those conferred 
by Law. And apparently all law is just and perfect and un- 
susceptible of improvement. But both of these are funda- 
mental mistakes. Actual law may bo bad, and there is such 
a tiling as natural law as surely as there is moral law, of 
which the former is a part, a thing acknowledged by all 
moral philosophers, jurists, eq^y lawyers, by all except the 
later utilitarians, by Burke himself in another [dace. But 
natural law implies natural rigliLs ur “rights of man ” if 
anyone prefers the phrase. Such rights would he ampler 
in a state of nature, because the business of law is to limit 
some of them in society for the good of the whole. This 
natural law is earlier than civil or positive law, as morality 
is earlier; it is deeper than law, is the model to which law 
should approximate hy incorporating as much as possible of it, 
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provided such addition is not coiitiary to the general good, or 
does not trench on the general liberty which is one of the 
greatest goods. The legal rights are never co-extensivo with 
these natural rights, hut they tend to approximate to them; 
they are sometimes, but not in many cases, in conflict with 
them, as where the law recognises slavery and gives the owner 
legal rights contrary to the natural right to liberty. And that 
. natural law is the model which the civil law ought to follow, 

’ is recognised by all philosophers and jurists from Eoinan times 
to our own. It was recognised by Eurke/s contemporary, lUack- 
stoiic,^ as well as by the hrench jurists, and not aloin? by 
Eoiisseau. It has indeed been denied by Jionthani on the 
ground of its anarchic tendencies, also nominally dein^l by 
Burke for the same reasons, and in consequence the doiK^VP 
fell into temporary discredit in England. 

But it never lost credit in . Germany, it is the foundation of 
the PhUosophy of Riglit of Kant, while in England it has been 
taken up by Herbert Spencer into a deeper utilitarianism than 
Bentham^s ; and as it already is part of the English intuitional 
morality and of the Kantian morality, it is likely to prevail 
more and more in the future.^ 

Let us now take up the rejd rights of man as given by 
Burke. Ho allows to men the '‘rTght to the fruits of their 
industry,” and to the “means of making their industry fruit- 
ful.” But if so, was it just that more than one-half the fruits 
of the French pea ''ant should be taken from him for generations 
by Seignorial exactions, monarchical and clerical taxes? Then 
in the case of large manufactures how are we to measure the 
“ fruits of industry ” ? How much should go to the employer, 
the skilled, and the unskilled labourers respectively ? Is all to 
go to labour, as the Socialists say, or is the amount to be 
settled by contract? Are the skilled and iinskilhid to get equal 
shares of the fruits? The real riglit here alleged does not 
carry us far; it is too vague. Then the children have a 
right to the acquisitions of their parents. Yes ; but if several, 
is it in equal or unequal shares? By Roman law, which 

^ Blackstonu'^ GommcTUaries, Introduction, p, 43. 

® Social Statics^ also Man versus 2'he Slate, chap. *iv. 
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the Fvenah Coda has followed, the shares aw made equal, 
l>y English law, following the custom of primogeniture, 
if a man dies intestate, his real property is assigned to the 
eldest son. 

Other important questions are raised here, and not answered 
oil Jjurke\s principles. Is the law to follow our naturcal sense 
of justice (natural law), or to follow a custom or priiiciide like 
primogeniture, suited to a past social state but less suited to 
our own or future ageal Should the parent be permitted to 
dispose of bis |)roperty in an absolutely unfettered manner, and 
ev(^ii to tl)e extent of disinheriting one or all of his children? 

Is it one .of the “real rights” of man to disjiose of his jiroperty 
by wijf absolutely as he pleases, and to fix its destination for 

ties after his death ? 

a man have a right to the fruits of his industry, would 
not rents be unjust and oppressive which, in a country mainly 
'•gricultural, amounted to more than half of the fruits, and 
which, if, in addition, it was overpopulated, might through com- 
j)etition amount to the total produce except bare subsistence? 
We see that, even if Ilurke^s real rights were admitted, they 
raise disputes that c/an only be settled by falling baek on our 
sense of natural justice, assisted by reason, and so by covert 
icferencc to some natural rights of man. Again, he allows that ^ 
a man has a right to a “ fair portion ” of “ all that society, with 
all its combinations of skill and force, can do in his favour.” 

I Jut what is a fair portion ? It would seem a share proportioned 
to his property, and, by consequence, a poor man^s share would 
be zero. He certainly has not a right to an “equal dividend in 
the product of the joint stock.” To this we must agree. Then 
as to political rights, ho has not a right to “ an equal share of : 
the public authority or influence in the direction of the State,”- 
for in a given State that is a matter settled by convention, since 
we are not discussing the rights of man in a pre-civil State. 
What these primitive rights were is not in question. But, 
Ave ask, iidmitting a convention or original soeial contract, does 
it bind all future generations? Can a cemvention never be 
improved, altered, or made afrcjsh? the terms of a bargain, 
originally imperfect, never bo revised ? Or, if the constitution 
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contains the terms of the convention, can it never be revised ? 
and might not every adult male who is not a pauper claim 
to have a vote under it 1 Has he not a natural right — a right 
founded on justice — to a single vote as a man, though not to 
equal influence in the direction of the State, which everyone 
allows to be absurd ? 

But Burke, though professing disdain for political meta- 
physics, is obliged to go for a moment into that shaking quag- 
mire. He admits that there may be a siate of nature in which, 
as Hobbes maintained, men have a much greater amplitude 
of rights, of natural rights, than men in any civil society. Ho 
so far agrees with the theorists as to say that “ orl^of the 
first motives to civil society, and which becomes ^e of 
its fundamental rules, is that no man should he judge 
otm cause” By this he abandons a very great and impovfeira 
right of man in a state of nature, or, as ho calls him, 
uncovenanted man,” the right, namely, to judge for himself, 
to assert his own cause ; also he abandons in great measure the 
right of self-defence, the “ first law of nature.” Ho gives up 
his right to be his own judge that he may get justice?, and the 
private right of self-defence that he may get the stronger 
defence of the public sword ; that lie may get some liberty, he 
makes a surrender in trust of the whole of it. 

Government is thus an invention, a contrivance of human 
wisdom, to provide for human wants. But outside of society 
and government Miere is the “ want of a suflicient restraint on 
the passions.” Here we have possibly a reminiscence of 
Hobbes. This restraint on the passions, not only of individuals 
but even of the mass and body, can only be exercised by a 
power out of themselves, and “ not subject to that will and to 
those passions which it is its office to bridle and subdue ” ; such 
restraints, being useful, are also to be reckoned riglits of men 
as well as their liberties — a doctrine which disposes of 
Kousseau’s doctrine of the sovereign people, and Dr. Price’s 
theory that- the people can cashier tlieir kings, unless the 
sovereign places these restraints on itself or agrees that it will 
suffer such restraints to bo put on its capricious will. But he 
adds, as the .liberties, the restrictions, vary with times and 
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circumstances^ and admit of many modifications, it is folly to 
discuss them in an abstract manner. 

lie does not absolutely admit that civil society originated in 
a social' contract, nor does he deny it. But he says, if it 
originated in a convention (social contract), that contract must 
be its law, and the legislative, judicial, and executive powers 
“ are its creatures ” ; in other words, the form of government 
and constitutions spring from it, under which, therefore, man 
can no longer plead najural rights, but only such as have been 
settled by the ooitetitution generated by the social contract. 
But, as he says, it is foolish to discuss the (piestion in the 
alislract ^Ashion, since constitutions vary with times and 
circiiim)ffflLices and countries. Let us therefore dfop that way 
of^||King at the subject. 

then goes on to show that “ the moment you abate any- 
thing from the full rights of man each to govern himself, and 
sufier any artificial positive limitation upon these rights, from 
that moment the wliole organisation of government becomes a 
consideration of convenience. This it is which makes the 
constitution of a State, and the due distribution of its powers, 
a matter of the most delicate and complicated skill. It 
requires a deep knowledge of human nature and human 
necessities, and of the things which facilitate or obstruct the 
various ends which are to be pursued by the mechanism of 
civil institutions. The State is to have recruits to its strength 
and remedies to its distempers.” 

And from this you might suppose that a constitution like 
the Englisli one was made at a stroke or a sitting by skil- 
ful statesmen or constitution-makers like the Abbe Sieyes, 
instead of being a matter of slow growth and accommodating 
itself to changing circumstances, in particular to the changing 
power of king, aristocracy, and people. Our constitution has a 
history. It was not made at a particular time by mere states- 
men. The wisdom and adaptation, such as they were in 
Burkovs time, were never the result of the wisdom of one, though 
some of the particular changes and improvements came from 
superior statesmen and legislators. All this, indeed, Burke well 
knew, and elsewhere strongly insists upon,itr * ../■ 
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To make a constitution, he adds, is a delicate matter, and 
the science of constnicting a commonwealth, or renovating or 
reforming it, is, like every other experimental science, not to be 
taught a 'priorV^ 

All this is directed against the men of theory, the Kous- 
scaiis, and Prices, and Sieyeses, the men who drew up paper 
schemes of constitutions without over having mingled with 
affairs. There is some force in it when the details of a 
constitution are under consideration ; tiien the man of practice 
is re<piire(l, and good models, if they had. But still 

the origin, nature, kinds, and growth or-^P|flyj^ of constitu- 
tions are matter for “the professor of he 

styles the speculators on government. their 

presumption in invading his province, becaiise^Jhe sciflig^ of 


government is a practical matter and intended for prfc!^— -V 
purposes — a matter which “ requires experience, and even more 
experience than any person can gain in his whole life, however 
sagacious and observing he may be ; all which may be true, 
but little to the purpose. The French were making a con- 
stitution for the first time. They believed in their abstract 
rights, in natural rights, in the rights of man, and they meant 
to recognise them in their constitution, and not to follow the 
English model, of which Burke was so enamoured. As they 
had not experience, they had to acquire it. But tliey had the 
knowledge of other constitutions before their eyes, and they 
had the speculations of political philosophers like Rousseau, 
which counted, and rightly, for something, although subject to 
human fallibility. 

Returning to the rights of man in society, they are at least, 
he thinks, different from the primitive rights in a state of 
nature, and it is absurd to confound them as if they were 
the same. The rights, as conceived by the theorists, are all 
extremes, — “in proportion as they are metaphysically true 
they arc morally and politically false ; whereas the true 
rights of man are in a sort of “middle,” or mean, incapable 
of definition, but still discernible. 

As before asserted, the rights in government are those 
advantages which may lie in balances between dilferent goods. 
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compromises between good and evil, even between evil and evil, 
and true political reason is a computing principle; adding, 
subtracting, multiplying, and dividing these quantities, which 
are not mathematical or metaphysical, but true “moral de- 
nominations.” 

With the theorists the rights of the people is the same 
as their power, which makes might equal to right. The whole 
of them, however, have no right inconsistent with virtue, 
especially prudence, the chief virtue. They have therefore 
no right to whafcg«||^^reasonable, or to what is not for their 
own good ; ^^^HTast is certainly sound and important 
doctrine, ijfl^B^Sether they might not plead for a right to 
vote as an advantage to themselves, and not 

in(^j»tont tno^ood of the coiiimonwealth, is a question 

T.nd here he leaves this central and important question, 
^dter rather imperfect treatment, to be taken up afterwards in 
the Apjjeal from the New to the Old Whigs, 

§ 6 

A third passage in Dr. Price’s historic sermon, where he 
speaks of the people of Prance “ leading their king in triumph, 
and an arbitrary monarch surrendering himself to his subjects,” 
rouses Burke’s indignation. Such a spectacle was not the 
triumph of France, assuredly, nor yet of the JTational 
Assembly, forced to let its authors and chief actors go 
unpunished because equally with the king they were obliged 
to be submissive to the savage sovereign people. The 6th of 
October was sucli a day as “ to blot the sun out heaven.” It 
was a day that the better members of the Assembly wished to 
forget, but which history will not suffer to be forgotten. 
“ History, which exorcises her awful censure over the proceed- 
ings of all sorts of sovereigns, will not forgot either those 
events or the era of this liberal refinement in the intercourse 
of mankind” And then he himself briefly rc-tells the story 
of the bloody morning of October 6, and the terrible day 
and the shameful triumph, in words not easy to forget. He 
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goes on to say that the exalted rank of the personages (the 
king and qiiecn) and the innocence of their children, he 
himself “not being illnminatcd by a single ray of the ncw- 
sprnng modern light,” did not a little add to his sensibility ; 
filially, he ends the story with a magnificent burst of feeling 
and rhetoric— the famous lament for the queen and for the 
vanished age of cliivalry, which made it possible for such a 
queen to suffer such indignities. 

After this passage, in which he gives the reins to his feel- 
ings in pathetic and lieautifiil Avords^'i^jl^jdileidy r(\strains 
himself, aiul after his fashion passes frrt.’j^^<^ighcst flight 
of rhetoric into the cool and colle(5te<l proper 

to the political thinker. The vanishing s^’^^iivalry ^ 

gives occasion to show tlie essence of^’chivaln’^j whatljt^ad /. 
done for mankind and civilisation, and what was likelyUljjlcs/ 
the effect of its disappc^aramic. 

The old sentiment and opinions that were perishing in 
France were due to the ancient chivalry, whose principle 
had subsisted down “even to the time we live in.” It had 
given its character to modern Europe, distinguishing it from 
all the States of Asia, and even from those of the ancient 
world. “ Without confounding ranks, it had produced a noble 
equality,” and handed it down througli all the gradations of life. 

It was this opinion “ whicli mitigated kings into companions and 
raised private men to be the fellows of kings. Without force 
or opposition, it subdued the fierceness of Jride and power ; it 
obliged sovereigns to submit to the soft cpjlar of social esteem, 
compelled stern authority to submif to elegance, and gave a 
domination vanquisher of laws to be subdued by manners.” 

“ But now all is to bo changed. All the pleasing illusions 
which made power gentle and obedience liberal, which 
harmonised the different shades of life, and which by a bland 
assimilation incorporated into politics the sentiments which 
beautify and soften private society, are to be dissolved by this 
new conquering empire of light and reason. All the decent 
drapery of life is to be rudely torn off ; all the superadded ideas 
furnished from the wardrobe of a moral imagination, which 
the heart owns and the uiiderstanding ratifies as necessary 
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to cover the defects of our naked shivering nature, and to raise 
it to dignity in our own estimation, are to be exploded as 
a ridiculous, absurd, and antiquated fashion.” 

“ On this scheme of things a king is but a man ; a queen is 
but a woman j a woman is but an animal, and an animal not 
of the highest order. All homage paid to the sex in general as 
such, and without distinct views, is to be regarded as romance 
and folly. Regicide and parricide and sacrilege are but fictions 
of superstition, corriq^ing jurisprudence by destroying its 
simplicity. Tbj|||QHer of a king or a queen or a bishop or 
a fatlier a^^RtwOnnion homicide ; and if the people are by 
chance gainers by it, a sort of homicide much 

the TTi sin d into which wo ouglit not to make too 


the scTieme of this barbarous pliilovsophy, which is the 
offspring of cold hearts and muddy understandings, and which 
is as void of wisdom as it is of taste and elegance, laws are to 
be enforced only by their own terrors. In the groves of their 
academy, at the end of every vista you see nothing but the 
gallows. . . . Our institutions can never be embodied ... in 
persons, so as to create in us love, veneration, admiration, or 
attachment, which iniblic affections, togetlier with manners, 
are,” as he profoundly remarks, “ required sometimes as 
supidements, sometimes as corrections, always as aids to law.” 
Institutions embodied in persons ought to attach us ; the system 
of manners of a nation ought to give a relish. “ To make us 
love our country our country ought to be lovely.” 

Take away ancient opinions and rules of life ; we have no 
lunger a compass to govetn us. Europe certainly was flourish- 
ing ill the year of the Revolution. How much may have 
been duo to the ancient system of manners it is hard to say, 
but on the whole their operation was beneficial, he thinks. 
Our manners, opinions, conversation were traceable to two ! 
causes or principles, or rather the result of the two acting • 
conjointly — the spirit of religion and the spirit of chivalry. In ‘ 
the first place, they kept learning in existence, the clergy by 
profession — it was a part of their function — tlie nobility by 
patronage, and this during the din of arms and during the 
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Dark Ages, “ whilst governments were rather in their causes 
than formed.” And learning paid back with usury what she 
received from the nobility and priesthood, “ by enlarging their 
ideas and furnishing their minds.” But now learning, as in 
Franco, has grown ambitious, and aspires to be master. But 
from what was going on in France he prophesies that “ along 
with its natural guardians and protectors learning will be cast 
into the mire and trodden down under the hoofs of a swinish 
multitude” — a prophecy that proved all too true during the 
terrible six years that followed. ’X^ddci.. 

Still more, even commerce and tradel|fe^ighonufacturcs, 
the gods of our economical politicians Pftt a^id 

Slielburne, who believed in Dr. Price), arc Ilians but 

only “ creatures,” only effects and not “ iirst ewhes ” tll^ui vc 
choose to worship. They certainly received encouragtuncTO-^' 
their infant years from the nobility and clergy, theij* best 
patrons and^ciistomers. “ They grew under the same shade in 
which learning flourished ” ; and they, too, may decay with 
their natural protecting principles. In France, at least, they all 
appear to be going down together — nobility, clergy, hjariiing, 
arts, commerce. And what a prospect for a once polished and 
civilised country, in the front of European civilisation, — a 
nation of gross, stupid, ferocious, and at the same time of poor 
and sordid barbarians, destitute of religion, honour, or manly 
pride, possessing nothing at present and hoping for nothing 
hereafter — a condition worse tlian the condition of man in 
Hobbes* original state of nature, in the now state of nature 
with which society was menaced ! 

§ 7 

We have h(ire some of the most remarkable of Burke’s 
“reflections,” which now, after the lessons of history for a 
century since Burke wrote, j^rovoke fui*ther reflections. 

It is true that during the Dark and Middle Ages the clergy 
“ kept learning in existence ” ; also true to some extent that 
the nobility patronised it, but only from the later part of the 
Middle Ages down to the time he was writing. And his 
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eulogium on the ago of chivalry and the feudal system from 
which it sprang, and the whole system, soc.'ial and spiritual, of 
the Middle Ages, is in some respects well deserved. It was a 
beautiful system, with its ordered, harmonious, social gradations, 
where command from the superior, carrying with it something 
of the fatlier*s protecting authority and kindness, was promptly 
jiiet by a generous, willing, and almost grateful obedience on 
the part of all in the scale beneath ; by the love and loyalty 
which extinguishe^l^^ envy and fear. And the Church came 
in beaiitifullv^^^S|Hnplete the system, with her comfort and 
advice in h^M|^^Kitual solace and fortifying rites in the awful 
hour learning really was preserved and further 

culti^pcd ^^StMuWliity by the best talent of the time that 
sl^HTd careful^ gatliered into her fold, and withdrawn from the 
css din of arms and per])etiial turbulence outside the Church 
and the Monastery. The Middle Age was beautiful as all 
ages of settled faith and certain hope, as all ages of ordered and 
accepted social organisation, are beautiful. 

Still, if we compared it with our modern and democratic age 
there are very large discounts to be made. It was a period 
of perpetual wars, scanty population, rude and un progressive 
arts of life, no science, no inventions, barbaric literature, few 
conveniences or luxuries even for the great. 

The Middle Ages passed. The Renaissance came, marking 
the beginning of the now or modern spirit. Tin; human 
soul outside the Churcli suddenly seemed to expand. Men, 
discovered they had minds with mental wants ; — the desire 
for knowledge for its own sake, the wish to taste of its 
fruit forbidden to the laity. Tlie great schism in the Church 
— the Rcforination — allowetl to Protestants the right of private 
judgment in the interpretation of Scripture; and from these 
two things — the desire for knowledge and the right of private 
judgment — arose the spirit of rationalism, of iiupiiry, of 
scepticism, of criticism, which has continued and incrca.set.1 ever 
since, bringing witli it infinite good, but which also has shaken 
the old dogmatic faiths, which has given us the earth with all 
that it contains — science, inventions, wealth, luxuries, comforts 
— but which has taken away or greatly changed the old heaven. 
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Assuredly at the begirming of this period and for long 
after, the Church, if she favoured learning somewhat, did not 
patronise either science or philosophy. On the contrary, their 
votaries were persecuted. The Inquisition and the Stake were 
terrors in reserve against all who published anything that 
touched doctrines. Bruno and Vanini wore burned, and 
Galileo had to make his historic recantation. Only in 
Protestant countrios were men of science and philosophers 
allowed freedom to speculate; even thot^-itwas unsafe where 
the clergy scented heresy. So that tlfl|^‘ they are 

credited with patronising by Burke did not ‘ hilosophy, 

moral or metaphysical, nor natural 

(jriticism, nor Konuin law, nor at all lij^^:?u?^‘‘.uch the 
drama or poetry), but mainly the Latin clas?Kj, Aris&^ i’s 
philosophy, the arid scholastic logic, grammar, and rhel!oi*x.j 
perhaps canon law and the Avritings of the Fathers. 

The nobility in France and in England to a certain extent 
did patronise letters and the lino arts from the Renaissance 
onwards, and some oven condescended to write poetry, just as 
Lord Bacon, a lawyer, wrote good prose filled witli wisdom. 
But in Burke’s own time how Avas learning or literature 
patronised by the ChosteiTiehls of the day? How fared 
Johnson, or Goldsmith, or Burns? or, in France, Rousseau, 
Voltaire, or Diderot, the three most einiiiont contemporary 
Fremdi Avriters, Avitli the constant prospect before them of 
banislimeiit or the Bastille if they Avere not subservient to 
the king or his ministers, or if their teaching incurred the 
censure of the Parliii’jicnt ? How in Germany, the land of 
learning, fared its scholars and philosophers, though in Prussia 
])ettcr treated than elscAvhere OAving to the liberal mind of the 
Prussian despot and philosopher, Frederick? It is notorious 
that throughout the seventeenth and eighteenth centuries, 
Avherever there Avas no spctu'al provision made, no endoAvmont, as 
in tlie old universities, h*arning had an ill time of it, philosophy 
and science a Avorsi?, and literature the worst of all. Happily, 
however, the latter in some of its more marketable forms was 
beginning to look to another patron than the nobility, to the 
many-hcaded Mooceiias composed of an increasing reading public, 
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A thing that ought to have existed, that once to some extent 
did actually exist, Burke confounds with the very dilTereiit 
reality in his glorified picture of the “Ancien Regime” in 
France. Had the great Whig nobility of Burke’s time really 
])0ssessed something of the generous soul and tender solicitude 
for struggling genius which he himsedf showed in more oases 
than one, it would have been realised to a considerable degree. 
In France the great were sufficiently liberal and cultured to 
admire, to court, and to honour Rousseau and Voltaire. They 


did little 
too ir 
them 



indeed the two illustrious writers were 
spirit to solicit patronage or pensions from 
Court, which might appear to touch their 
^lepcndenco or mental freedom. They only 
iration. The Parliament, the Clergy, or 
lourt pSIccuted them. There was therefore no reason, but 
tl contrary, to expect that such men should look with 
favour on the existing regime, the social and spiritual economy, 
of civilised Western Europe. Accordingly they were, in 
general, enemies alike to both, to the old order both in Church 
and State, and they sot themselves to forgo the weapons that 
wore to destroy both. The philosophers made the French 
Revolution, in this sense that without their writings it would 
either not have come at all, or it would have been extended 
over a longer period and been far less sweeping, destructive, 
and bloody than it was. 

And in spite of Burke’s dark prophetic picture, learning 
and letters ilid not perish. They only sulfcred for a time in 
common with all other interests. They arc now, in the new 
order of things which dates from the Revolution, far more 
prosperous than ever they were before it. The ambition that 
ho deprecates, men of letters and learning have in France been 
able to gratify more than in any other country. They may 
now aspire both to political power and wealth as well as to 
spiritual power. Self-help as well as State-lieli) ami a larger 
dojiiand for their productions Iiavo done for them that which 
was never done by the nobility or by the Court in the 
eighteenth century. 

As to trade, commerce, and manufacture, “ the gods of our 
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economical politicians,” we know what a prodigious expansion 
has taken place in them since Burke’s day. They doubtless 
ill France suffered for a time; and he was right in believing 
they were in real danger of vanishing if the reign of chaos 
had gone on, or could have gone on, in France and elsewhere; 
for if flacobinism had conquered and had carried out its 
destructive principles, as at one time seemed possible, a 
cessation of commerce and manufactures and a return to 
barbarism would have followed the establishment of the reign 
of equality and the confiscations would have 

Happily, the Jacobins had not adventurfc direc- 
tion till the boldest of them found it back. 

Even Robespierre, who had coquetteffAviti^j^,. ^ juality^^ and 
menaced property in his speech of the 25th* “’April ‘ 
suddenly retracted, whether from the private monitions of 
friends, or the re-reading of his Rousseau, or from some 
transient private vision of the dangerous train of consequences 
following attacks on private property, it is not e^asy to say. 
Certain it is that by the Constitution of 1793, as well as by the 
civil cod(',s drafted by the Convention, property is pronounced 
sacred. The Convtiiition certainly confiscated the property of 
the rich, who showed themselves enemies of the Revolution, 
and levied great requisitions under cloak of imperious State 
necessities ; but it did not attack property as such, and 
later, when Baboeuf attempted a conspiracy in favour of com- 
munism and equality, he was condemned to death by the 
Jacobin Directory. 

Trade, commerce, and manufactures did not perish “with 
their natural protectors and guardians ” {i.e. the nobility). On 
the contrary, they soon flourished more and more. But were 
the nobility ever really their natural j)rotcctors? Not in 
France. Not in England. Rather the nobility were growing 
jealous of the trading and manufacturing classes and their 
increasing wealth, and very unwisely too, as they were soon to 
share it througli their commanding position as monopolisers of 
th(i soil, in increased ground-rents and royalties, not to speak 
of their matrimonial alliances with the plutocracy. And the 
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manufactures and trade have increased to such an extent as to 
prove they are not “ creatures ” as lUirke suggests, hut causes 
and “first causes” of wealth and civilisation: to such an 
extent that it is now capital, the savings of wealth, largely 
created by the capitalist employers, and net land, that is the 
first element in production, and the greatest interest in the 
State. 

The world has become largely an industrial world since 
Burke’s time, and t}^“ spirit of nobility and religion ” would 
not now (as supply the place of trade and manu- 
factures. and Captains of Industry have become 

the of the people in the new industrial 

Ijtions ; the new aristocracy of wealth, of 
tlTan the old feudal leaders, for the simple 
In that they are more indispensable. They furnish both 
the guiding brain and the indispensable requisite of capital. 
The rich nolde can also supply capital if ho is sufiiciently pro- 
vident, but he docs not help to create it by his labour. When 
Burke wrote, the world was in truth about to change in many 
ways: there was to be a political revolution, an industrial 
rcivolution, a religious revofiition, — tlie first, portentous andj 
alarming beyond all precedent, and attended by a frightful, 
[)rofusion of blood, but bcnelicent in the seciuel , the second, ‘ 
unpopular and disastrous for the working population at the' 
beginning, but in the end beneficial to them and all ranks ‘ 
and callings; while the third, beginning with English philo- 
sophy, passing in France into materialism and atheism, evoking 
by way of answer and reaction the critical philosoidiy of 
Germany, has, in conjunction with the application of scientific 
methods, brought theology into greater harmony with the 
scientific spirit as well as with the fundamental instincts of 
our rational and moral nature. All three revolutions have 
been slow, all of them intimately connected, and none of 
them completed, though we are nearing their completion and 
can foresee something like what the linal result in each case 
will be. 
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§ 8 

We have seen Biirke/s fears that learning, manufactures, 
trade, and civilisation might perish in Franco, leaving brutal, 
atheistic, poverty-stricken barbarians ; and that they might be 
advancing fast and by “ the shortest cut to that horrible and 
disgustful situation.” 

And England was deeply concerned; for manners in 
England had always been more or less influenced from France, 
and he fears they may now be mfluencecl\ldeir^.?o evil example. 
This makes him anxious and may cxcil^ighea;,! welling go 
long on “ the atrocious spectacle of the from 

which day he thinks may be dated the all 

revolutions, “a revolution in sentiments, maiif]|ji5f J, and ^^'>‘'al 
opinions.” 

As to the “triumph,” not one in a hundred sympathisers 
with it would be found 'in England. Once in England we 
had a French king prisoner ; wo did not lead him captive in 
a triumphal procession, but treated him in a far other spirit. 
And after four centuries the English were not materially 
changed in that regard. “ Thanks to our sullen rcsistaiKie to 
innovation, thanks to the cold sluggishness of our national 
character,” we have not yet, like the French nation, been 
“subtilised into savages” by philosophers. He goes on in a 
striking passage to speak in the name of the English peoj)!©, 
and to describe their national character and sentiments as well 
as their scorn o^ the new doctrines in morals and politics : 
“ We are not the converts of Kousseau ; we are not the 
disciples of Voltaire ; Ilelvetius has made no progress amongst 
us ; atheists are not our preachers ; madmen arc not our law- 
givers. Wo know that we have made no discoveries, and we 
think that few discoveries are to bo made in morality, nor 
many in the great principles of government, nor in the ideas 
of liberty, which were understood long before wo were born, 
altogether as well as they will be after the grave has heaped 
its mould upon our presumption, and the silent tomb shall 
have imposed its law on our pert loquacity. In England wo 
have not yet been completely cmbowelled of our natural 
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entrails ; wo still feel within us, and we cherish and cultivate, 
tlioso inbred sentiments which are the faithful guardians, the 
active monitors of our duty, the true supporters of all liberal 
and manly morals. Wo have not yet been drawn and trussed, 
in order that we may be filled like stufl'ed birds in a museum 
with chaff and rags, and paltry blurred shreds of paper about 
the rights of man. We preserve the whole of our feelings still 
native and entire, unsoi)histicated by j)edantry and infidelity.” 

This remarkable pajigraph calls for some comment. And 
first, it is ccrtaiijidi||3BKt to Rousseau where he says, “ Madmen 
are not pujM&S^B’s ” ; for whatever adverse criticism the 
Cunirat 1^^^ charge of madness 

is not j|me^^AiB3^^Far differently, indeed, the work was 
rcg^||pi by iQnt and Fichte, the two profoundest thinkers 
SiIBp part of the century. Then as to the statement, 
“ We know that we have made no discoveries, and we think 
that no discoveries are to be made in morality, nor many in 
the great principles of government”: how can this be true in 
a century which produced Butler, Hutcheson, Ilume, Hartley, 
Adnni Smith, Shaftesbury, and Bcntham amongst Englishmen, 
and Kant on the Continent, two of whom at least would now 
be regarded by eompetent judges as discoverers of the first 
rank and discoverers in morals % His own defective theory of 
morals shows the need of further discoveries. He says, “ We 
feel within us . • . those inbred sentiments, the faithful 
guardians, the active monitors of our duty.” What is this 
but saying imperfectly what Hutcheson and Smith have said 
more accurately and more scientifically? When he speaks 
of the “ active monitors of our duty,” what is that but saying 
what Butler said better when he declared that conscience alone 
was the active monitor, that the other sentiments and principles 
leading to action should be corrected and kept in their place, 
shoidd be instructed, limited, sometimes encouraged, sometimes 
suppressed ? 

This doctrine of the supremacy of conscience in the circle of 


principles of action, and of its threefold nature — intellectual, 
to discern ; magisterial, to command \ moral, to urge — is con- 
sidered by many as a capibil discovery. Bentham and Hume 
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and the utilitarians, true, do not accept the doctrine tliat an 
internal principle, like conscience, is an infallible measure and 
test of riglit conduct, and they furnish another and external 
one, namely, the principle of utility. This also has been hailed 
as a great discovery by another school. However this be, the 
examples cited should suffice to show that discoveries may be 
made in morals, if they have not already been made. But 
Burke is chiefly anxious to disclaim moral teaching founded 
on natural rights or “rights of maii^^. Hence ho hastens to 
tell us that in England wo iict rightlJileTi'^^snse wo act from 
internal promptings which are alone natij^gbea do not act 
from a theory of the rights of man whmllj^l us dis- 
regard these inner natural feelings andjp brutes 

or monsters of the 6th of October. y {. 

We are living, feeling, human beings, we have bof. 
compassion, and we act accordingly. We are not the beings 
contemplated in their abstract political theory, “embowel led 
and filled like stuffed birds in a museum with chaff and rags, 
and paltry blurred shreds of paper about the rights of man — 
a happy image indeed from a rhetorical point of view, but not 
a convincing argument or a true parallel, l)(u*,auso theori(\s of 
morals, as well as of public and private right, can bo and have 
been built on these alhged natural rights. 

He is on stronger and safer ground where ho says, “ Wc 
have real hearts of flesh and blood beating in our bosoms. We 
fear God; we look up Avith awe to kings; with affection to 
Parliaments ; with duty to magistrates ; Avith reverence to 
priests; and with respect to nobility.” “Why?” he asks. 
“ Because the feelings are natural}^ they arise of themselves, and 
the opposite feelings shown in France are false and unnatural, 
and tend to corrupt our minds, to vitiate our primary morals, to 
render us unfit for a rational liberty; and by teaching us a 
servile, licentious, and abandoned insolence, to be our low s])ort 
for a few holidays, to make us perfectly fit for and justly 
deserving of slavery for the Avhole course of our lives.” 

Then folloAvs his famous defence of prejudice, in notable 
words that Avould have delighted his friend Johnson : “ You 
see, sir, that in this enlightened ago T am bold enough to coiifcss 
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that we are generally men of untaught feelings ; that instead of 
casting away all our old prejudices wo cherish them to a very 
coiisidcrahlo degree, and to take more shame to ourselves we 
cherisli tliem because they are prejudices; and the longer tliey 
have lasted, and the more generally they have prevailed, the 
more we cherish them. We arc afraid to put men to live and 
trade each on his own private stock of reason, because we 
suspect that this stock in each man is small, and that the 
individuals would do b^or to avail themselves of the general 
bank and capitabddy^p^ns and of ages. Many of our men oL 
soecidation. i^feraPf exploding general prejudices, employ^ 
their sag^flffiM^||||Over the latent wisdom that prevails in 
tliem. they seek (and they seldom fail), they 

thiiA|p more&jlle t continue the prejudice with the reason 
than To cast away the coat of prejudice and to leave 
nothing but the naked reason ; because prejudice with its reason 
has a motive to give action to that reason, and an allectiun 
v;hich will give it permanence. Prejudice is of ready applica- 
tion in the emergency ; it previously engages the mind in a 
st(iady course of wisdom and virtue, and docs not leave the man 
hesitating in the moment of decision, sceptical, puzzled, and 
unresolved. Prejudice renders a man^s virtue his habit, and 
not a series of disconnected acts. Through just prejudice his 
duty becomes a part of his nature.” 

There is surely a great truth expressed here, and very happily 
too. Jhit it is also a one-sided truth, and requires as its cor- 
rective its complementary truth. A prejudice long held, and 
widely held amongst a people, has nearly always reasons for its 
existence, whether founded on utility, or necessity, or religious 
belief, or racial character, or national history. Even where 
reasons cannot be assigned, the fact of its widespread existence 
gives it a certain justification. People should not lightly part 
from their priyudices early imbibed and widely held, and in 
fact it is not easy for them to do so. They are better than 
reason for tlui multitude; they alone, like the uniformity of 
nature and natural forces, enable us to count on a continuance 
of moral forces and phenomena amongst a people. If they 
could get rid of their prejudices easily, their customs, beliefs, 
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and sentiments, which are closely allied to their prejudices, 
would just as easily go with them. And if through their 
projudicos they were not proof against reason, the uncultivated 
would he at the mercy of every coiilident sophist whose argu- 
ment in politics or religion they (iould not answer. In their 
])rejudicos they are perfectly reason-proof, and the most appar- 
ently perfect syllogism falls harmless upon them, and leaves 
them unmoved. 

This is good for the uneducated ^^ny and even for most 
1^ educated persons. But surely p^ejlul?Bch^'^<y;v bo wrong, may 
be founded on mistakes, on false scicmighea;V^dfishness, on 
unreasonable national or class antipfith iesiH^d theories. 

If there were no errors in religion, sur- 


bad, ^ i 4 there no h 
nt. no * mo vine? r ^1’!^ 


vived their usefulness or were never 
such thing as progress and improvement, no 'moving §. 
to new horizons, then prejudices in favour of wrong religions, 
bad institutions, old and bad laws, foolish customs, would bo 
altogether defensible and altogether useful ; but things being 
otherwise, prejudice may be the greatest of all bars to progress 
of every kind. 

Where a prejudice is the prompting of nature, it is more 
invulnerable, and then deserves a better name ; where it is 
founded on necessity or general utility, there is no need of argu- 
ing against it. But it should always be able to bear the test of 
reason as applied by the most competent thinkers and leaders of 
opinion, and it is to such we look for emancipation from blind 
and unreasonable prejudices, founded on error and dangerous 
to the community. In certain departments of speculation, in 
the pursuit of truth generally, to empty the mind of prejuilico, 
and to bring to bear an unbiassed mind, is the first rule. This 
is noticed in a remarkable passage by Bacon, an even greater 
man than Burke, and much greater than the defenders of 
prejudice, like Dr. Johnson, to whom Burke refers : “ Nemo 
adhuc tanta mentis conshintia inventus est, ut dccreverit et 
sibi imposuerit theorias et notiones communes penitus abolere, 
et intellcctum abrasum et asquum ad particularia de integro 
applicare. Itaquo ilia ratio humana, quam habemus, ex multa 
fide, ct multo etiam casu nec non ex puerilibus quas prlmo 
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hansimiis, notionibus, farrago qucedam cst et congeries. Quod 
siquis, a3tate niatura, cfc sensibus integris, et monte rcpurgata, 
se ad experientiam et ad particularia de integro applicot, do 
eo melius sperandum est.”^ 

But it must be allowed that the privilege is only for the 
elect few. The many must stand by their prejudices till the 
superior mind appears who may emancipate them from all such 
as arc not founded on reason, utility, nature, or necessity. 

Burke contrasts the K^lishmaii’s prejudice and conservative 
spirit with that oJj^jlWTcnch literary men and politicians, full! 
of conceit in U^RigB^visdom ; ready to destroy an old system ' 
“be cause h) run up in haste a new building care- 
less of war with all establishments ; as ready 

Ito eh^« thoi^^Wveriinfent as a fashion of dress. They think 
%^[^P||eed be n principle, of attachment, except a sense of 
present coiiveiiiency, to any constitution of the State. And they 
finicy a “singular species of compact between them and their 
i.iiigistratos, which binds the magistrates, but which has nothing 
recii)rocal in it,” and that the majesty of the i)eoplo has a right 
to dissolve it without any reason but its will. 

Til is is the doctrine of the Contrat Social^ and, in fact, in a 
certain sense, it is true. In a representative government, if the 
representatives are to be regarded as agents to speak tlie wishes 
of the people, as in a general way they are, though mostly 
allowed a rather free hand from necessity, there is no compact 
on the side of the people as to the continuation of the constitu- 
tion or government, and in theory they could change it if a 
majority refused to return anyone who would not pledge himself 
to carry out its wislies for change. 

It might he said in opjiosition to this that the people on their 
side promise to obey their magistrates or the Barliament. They 
only promise to obey tbo law because it is tbeir own law, 
expressing the will of the majority. They obey themselves^ or 
ratlier the majority taken for tlio wJioIe. Tliey obey their 
own laws, but they have the power legally to change the 
form of government, however unlikedy it be that they will 
wish to do it, and, in fact, they will not wish to do it. And 
^ htovum Organum, lib. i. § 
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why ? Because of their prejudices. Here Burke shows 
prescient spirit in his feeling that in these prejudices and 
‘‘sullen aversion to innovation of the English people,” to- 
gether with their traditional respect for the wisdom of their 
superiors, and distrust of their own reason, is the social shect- 
fanchor ; prejudices against which reason and logic will waste 
'themselves in vain. And in fact it was largely on the pre- 
judices of the many that the government fell back in the 
twenty-two years* tremendous war wit}|^ France against the new 
version of the rights of man. 


§9 

A “cabal of philosophers,” ho thinlS^hav^ , jt thew^y of 
producing the Revolution, or rather, as he regards 4 
group of atheists and infidels, a sort of men, such as we^iad 
in England some years before, that appear and pass and are 
forgotten. The older English ones are all gone with their 
writings to the “ vaults of all the Capulets,** as will soon b(i 
their few successors. In Franco it appears they have banilcd 
together and become a faction. It was never so in England. 
They lived and worked in isolation, “ kept the common nature 
of their kind and were not gregarious.** Perhaps in Franco 
it would have been well if Diderot, D*Alembert, and Co. 
had been prevented from acting together as a faction in the 
State. Such men have had no influence in ICngland, either 
in forming tbe original frame of the constitution, or in repairing 
or improving it, which has all emanated from a certain sim- 
plicity of our national character, and “ a sort of native plainness 
and directness of understanding ” of our statesmen; a state- 
ment which, while containing some truth, requires also some 
qualification; because, while it is true that political philoso- 
phers never acted in combination in England, for a very plain 
reason, that such men rarely appeared, and usually only oii(3 
at a time, it is not true that none of them had any influence 
on the history of the English Constitution; for Hobbes* doc- 
trines had great influence indirectly in maintaining for a long 
while the authority of the legitimate king, and the doctrine 
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of non-resistancc, as had Locke’s, if not in the settlenient of the 
constitution at the Revolution, at least in its defence for long 
after. Even Burke himself, by this very book in which he 
(Icnics the influence of such men, delayed for forty years a 
change in the constitution, which was, however, finally made 
largely at the instance and through the influence of Bentham 
and the philosophical Radicals acting in concert. Moreover, 
by the attempts of such men to create a moral, political, 
economical, and social science, they arc likely in future to 


exercise a sti 11 racnVnsiderable influence, if not in changing 
the constitutj^roftBBBitical practice generally. 

At c(Hia|M B ^ KP |fctli, and in striking words, he then goes } 
.on to s«^u^^fipig^igncei)tion of the Chimfli and of the 
^iat^»id of alleged inseparable relation between them 
^ll^mand. Religion, he affirms, is the “basis of civil 
society, as well as the source of all good and of all comfort. 
We believe not merely in religion, but in the Christian 
n iigion, which has been our boast and our comfort, and one 
gre,at source of civilisation amongst us, and iimongst many other 
nations ; but if ever we should act like the French, and in a 
drunken delirium from the hot sjjirit drawn from out of the 
alembic of hell, which in France is now so furiously boiling, 
we should uncover our nakedness by throwing off that Christian 
rt‘ligion ... we are apprehensive that some uncouth, pei*- 
iiicious, and degrading superstition might take place of it, as 
the mind will not endure a void. Theredore, before dis- 
endowing our Churcli, wo desire some other may bo presented 
to us in place of it. Instead of quarrelling with establish- 
ments, wo prefer them. We have an established Church, 
established monarchy, established aristocracy, and an estab- 
lished democracy, and we are resolved to keep them each in 
the degree it exists and no greater.” 

Our Church establishment is the “first of our prejudices; not 
a prejudice destitute of reason, but involving in it profound and 
extensive wisdom. I speak of it first. It is first and last and 
midst in our minds. For taking ground on that religious 
system of which wo are now in possession, we continue to 
act on the early received and uniformly continued sense of 
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nunikind. That sense not only, like a wise architect, liath 
built up the august fabric of States, but, like a provident 
proprietor, to preserve the structure from profanation and 
ruin, as a sacred temple purged from all the impurities of 
fraud and violence, and injustice and tyranny, hath solemnly 
and for ever consecrated the commonwealth and all that 
officiates in it.’* 

This consecration of tHc State is made first, that rulers 
imbued with the sense of religion shmild liavc worthy notions 
of their function and destination ; ano^I’f^^pjtis establishnn^nts 
are provided to continually revive an^uh(‘ia;]i^^. these, high 
notions of their function and rcspunsibSfc^l religion 

conm?ctod tvith the State is more are 

free citizens enjoying a portion of political ,,ver, tl^^ llii:y 
should be awfully iiinu’esscd with tlie idea trial it is 
trust, and that theyavc to ‘‘accoun): for their eouduet in that 
trust to the one great Master, Author, and Founder of Society.’’ 
Above all, this is the case where in a democrat?y they form tlui 
collective sovereignty, because in such case they have not the 
checks that press upon single princes ; they cannot he cut oil* j 
by a rebellion; they live uuder no responsibility to one of 
^le greatest controlling powers on earth, the sense of fame; 
^is “their own approbation of tlieir own acts looks like general 
/ outside favour, passes for fame and good opinion.” The sense 
/ of infamy is lessened by the number sharing in public acts, 
jf however infamous, A perfect democracy is therefore the most 
shameless thing, having neither shame nor fear to control it. 
The people at large cannot be punished without absurdity and 
contradiction, without defeating the end of punishment, which 
is the conservation of the people in general. All the more 
reason why .they should never imagine that their more will, 
any more than that of kings, is the standard of right and 
wrong. They ought to fool that “they arc as little entitled, 
;ind far less qualified, Avith safety to thcniseh'^cs, to use any 
arbitrary power whatsoever.” We must not, therefore, “ under 
a false show of liberty,” exercise an unnatural inverted 
domination, by tyrannically (ixacting from those who must 
officiate in the State for them “ an abject submission to their 
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occasional will ; extinguishing thereby, in all those who servo 
them, all moral principle, all sense of dignity, all use of judg- 
ment, and all consistency of character, whilst by the very same 
pro(iess they give themselves up a proper, a suitable, but most 
contemptible prey to the servile ambition of popular sycophants 
or courtly flatterers.” 

The weak places, and the besetting sin of democracies, are 
here admirably sliown. And there is no cure for this, he thinks, ; 
save religion. Wi tlioy j» religion, this V‘lust of selfish will” 
cannot be c ist^A^pBahit under a due sense of religion “in 
their noniina^tSB^Sliee, they will not appoint to the exercise 
of authoiadBBiff^Ptitifiil job, but as to an holy function ; not 
accord scltish interest, nor to their wanton 
L capjMiUor bi^yrieir arbitrary will; but tlicy will confer that 
which any man may well tremble to give or to receive) 
on those only in wliom they may discern that predominant 
proportion of active virtue and wisdom, taken together and 
litted to the charge, such as in the great and inevitable mixed 
mass of human imperfections and infirmities is to be found.” 

This also is admirable, and admiral)lo in its allowing for 
human weakness, of which only the statesman and man of wide 
knowledge of life, as distinct from the devotee or the theorist, 
would think. Wisdom and virtue should be chosen, but do 
not expect the perfection of either. But, on the other hand, 
is it not perhaps expecting too much from the democracy 
to suppose they would always act from such high religious 
feelings? though they certainly should choose the fittest and 
best, even on the grounds of morality and patriotism, as the 
best for the nation as a whole, including themselves. 

One grand reason why ho thinks the State and the laws are 
cons(*cratcd is, lest the existing generation of men, the “tem- 
porary possessors and life-renters,” should look on themselves 
as full and absolute owners and masters of the total social 
estate and mansion, having unchecked power to commit waste 
on tho reversionary estate, “by destroying at their pleasure 
the whole original fabric of their society, and hazarding to 
leave to those who come after them a ruin instead of an habita- 
tion,” and teaching these same successors to repeat the ill 

9 
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oxiample; by wliic| "‘'“unprincipled facility of changing the 
State 'as often, aii ~“ much, and in as many wa^s as there are 
floating .fancies o/ .shions, the whole chain and continuity of 
the ciiiinmon wealth X)uld he broken. No one generation could 
link with the others Men would become little better than the 
flies a summer.” / \ ' 

He apprehends ili<^ jurisprud^ce Would be neglected, that 
there*: would be no "herein laws, that property would bo insecure, 
that ^lere would be no stability iii^Q^ppointmcnt of function- 
arios/ nothing certain tja rest upc^^ rising 

gene|htion;,‘for ^eir futUWM^reers:.;^ ‘''’®'^J]Nco of juris- 

prudence, tile p(nde of the huitftm^ intelti P^^»^dtli all its 
defects, rj^un^ancies, and errors, is ages, 

; combining tpe principles of original justice l|***?h the Siiitcy 
varie^ jjj^f^uman concerns, jas a heap of bid ea:plode«h»*5:^(> 
woul4 W no longer studi^. Personal solf-TSUlficicncy and 
arrog^jjrto, the certain attendiuts upon all those nii^ho have never 
experienced a wisdom greater than their bwn, would usurp the 
tribunals. Of course, no certain laws establishiiig invariable 
groaSid of lioptj and fear would keep the actions of men in a 
certain course or direct tlioni to a certain end. Nothing stable 
in^ tlie modes of bolding property or exercising function could 
form a solid ground on whfeh any parent could speculate in the 
education of his offspring, or in a choice for their future 
establishment in the world. No principles would, bo early 
worked inki the habits, ... No part of life would retain its 
acquisitibhs. Jlarbarism witli regard to science and literatiir(», 
and unskilfulness with regard to furt;s and manufactures, wouM 
infallibly succecil to the want of a steady eduojttioU ami .settled 
principle ; and thus the common weal tli itself' would in a few 
generations crumble away, be disconnected into the dust and 
powder of individuality, aud at length disporseiP to all the 
winds of heaven.”. ^ 

And no doubt this is what would result under the supposed 
tampering with laws, and especially fundam^OJital ones, such as* 
those relating to property. Tho conclusion is a rigorous iI(m1uc- 
tion from tho principles and assumptions. Put before tlic 
disastrous consummation, people would discover, and discayor 
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soon, where lay the danger, and avoid it. And this is what in 
fact happened in Franco during the five following years. The 
riilcTs in France did tamper with ]>roperty, so far at least as 
to confiscate without compensation the property of the nohlos 
and clergy ; they did cluinge the modes of a])pointing to func- 
tions ; they did change many laws, and make now and some- 
times strange ones, and socifety in France got unto a terrible 
pass in consequence, though the people managed somehow to live 
in it for near ten though very badly indeed. As Taine 
has shown, th^^MR chiefly because they carried on success- 
ful wars, they did not venture far in their attack 

on attack the principle. They did 

such, but only those who wore enemies 
Nevertheless, society l^ecame thoroughly 
ftnisod, and when things were looking very hopeless it 
was discovered that a dictahmship, the absolute rule of one 
{ ♦rung man, and a return to the old order, so far as regarded 
private law, was necessary. Property had merely changed 
hands from the noble to the peasant cultivator, in whose 
hands it was confirmed. The science of jurisprudence was 
again cultivated, and the Code Napoleon, which makes no 
breach with past principles of law, was the great result. 

But according to ilurke, to avoid the possibility of rash 
changes in the laws or the constitution, the State has been con- 
secrated, so that none should dream of beginning a roformati(m 
by a subversion, but, on the contrary, that reformers should 
approach the. faults of the constitution “as the wounds of a 
father, with pious awe and trembling solicitude. By which 
wise prejudice we are taught to look with horror on those 
children of their country, who are prompt rashly to hack that 
aged parent in pieces, and put him into the kettle of magicians, 
in hopes that by their noxious weeds and wild incantations 
they may regenerate the paternal constitution, and renovate 
tlieir father’s life.” There is a certain truth in this, and 
Hobbes, as we have seen, has applieil it, as well as the meta- 
phor here used by Burke, to the actually existing form of 
gov(‘.rnment ; but still we know that a belief in the general 
sacredness of a government or constitution must not be turned 
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into an argument to prevent salutary reform in them, rendered 
necessary by the general course of social evolution, and tlio 
altered relations of classes in the comniunity. 

§ 10 

Civil society, Jiccording to Thirke, i s a div ine institution, 
nnd'Tiot a human invention. For ‘‘without so(;i<*,ty man could 
not by any possibility arrive at that ^^u^ction of whic.h his 
nature is capjible, nor even^make a reni®^<;t'^3 faint approach 
to it. He, the Divine Author, gav(i to be 

perfected by our virtue. He must therc*^ I^'^^^ulled the 
means of its perfection. He therefore ^5^i■KW'^Statt?^nd He 
willed its connection with Himself, the source (\‘^\11 p(*rf(jclion.” 

We have here the. old idea of Cicero,^ only more 
and fully statc'd, the divine origin and nature of society, of 
the State, and of law whudi binds society tog(‘iher ; which is 
also substantially the view of Hegel, who sees in law tin* 
characteristic ])roduct as well as llie regulative agency of tlie 
State, the “evolution of the l)(uty,”and in the chief p«)litical 
institutions the divine reason, the “Idea” crystallisc'd and 
objectified. 

The State being thus divine, it is fitting men should acknow 
ledge it in their corporate capacity; and in tlie other institution, 
the Church, we in ellec.t make “ oblation of the State itself ” to 
its great author and source “as a worthy oflering on the liigli 
altar of iiniversai praise. ; ami this is duly “ performed, as all 
public acts are perfru’inod, in buildings, in music, in <lccoration, 
in speech, in the dignity of persons, according to the customs 
of mankind, tfiuglit by tlieir nature; tliat is, witli m()d(*st 
splendour, with unassuming state, with mild majesty and sober 
pomp.” 

“For these purposes they appropriate part of th(^ national 
wealth of the country to the support of the Church. The. 

* From whom Burke (piotes; “Quod illi principi et prsepotenti Doo 
qui onmem lumc muudiuu regit, nihil coruiu quae riuideni fiaiit in terria 
aeceptius quam concilia et ctelus hominum jure sociati quos civitates 
appclluiitur.” 
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Church is, inorcovcr, the public oniaiiient and consolation, while 
the poor man finds his imporbincc and di^^nity in it.” A Church 
establishment is not a mere convenience ; the people of England 
consider it essential to the State and “ the foundation of their 
whole constitution, with which and with every part of which 
it holds an indissoluble union. Church and State are ideas 
inseparable in their mi mis, and scarcely is the one ever men- 
tioned without mentioning the other.” 

The education of the niid<lle and upper classes is connected 
with the ChurclxjdSltt(? almost wholly in the hands of the clergy. 
The En^li sh ^ftBlpwill not consent that the clergy should 
be depei^ll^B^He precarious contrilmtioiis of individuals, 
n(jr th^^fswSJPwEipenil on the Tr4*asury and its exigencies. 
Tlu‘y will no^Siave them dependent on the Crown, which 
h^^jlP^onstitute a danger to liberty, nor on any other than the 
Crown for fear of the clergy becoming factious. They will 
therefore have them wholly independent. They Avill have 
an endowed Church and ch*rgy having corporate property 
“identified with the mass of private pro[)erty, of which the 
State is not the proprietor, either for use or dominion, but the 
guardian only and the regulator.” 

In two or three remarkable paragraphs, showing deep 
wisdom and knowhMlg<5 of human nature, we have his defence 
of endowimuits. 

“Tlie men of England,” he says, “the men, 1 mean, of light 
and leading in England whose wdsdoni (if they have any) is 
M]K*n and ilirect, would he ashaTiied, as of a silly and deceitful 
trick, to profess any religion in name, which by their pro- 
ceedings they a])peared to condemn. If by their conduct (the 
only language that rarely lies) they seemed to regard the great 
ruling principle of the moral and the natural world as a mere 
invention to keep the vulgar in o]»edionce, they apprehend 
that by such a comluet tln‘y would defeat the jM)liti(*. purpose 
they have in view. They would liml it diliie.ult to juake 
others to believe in a system to wdiich they manifestly gave 
no credit themselves. The Christian statesman of this land 
would indeed first provide, for the mnltUmle\ because it is 
the multitude) and is therefore, as such, the first object in 
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the ecclesiastical institution, and in all institutions. They 
have been taught that the circumstance of the gosi)el being 
13reached to the poor was one of the great tests of its true 
mission; they think, therefore, that those do not believe it 
who do not take care it should bo preached to the poor. But 
as they know that charity is not confined to any one descrip- 
tion, but ought to apply itself to all men who have wants, 
they are not deprived of a due and anxious sensation of pity 
to the distresses of the miserable great. They are not repelled 
through a fastidious delicacy, at the stench oL their arrogance 
and presumption, from a medicinal attcutm®v;{^Jt^eir mental 
blotches and running sores. They are sens^^d religious 
instruction is of more consequence to them thaJ " 
from the greatness of the temptation to whim they arc ex- 
l)osed; from the important consequences that attendj^^^B^^ 
faults ; from the contagion of their ill example ; from ilie 
necessity of bowing down the stubborn neck of their pride 
and ambition to the yoke of moderation and virtue; from a 
consideration of the fat stupidity and gross ignorance con- 
cerning what imports inen most to know which prevails at 
courts, and at the ln*ad of armies, and in senates, as much 
as at the loom and in the field. 

“The English peojde (ilie ‘men of light and leading^ he 
moans) arc satisfied that to the groat the consolations of 
leliginii are as necessary as its insfriu tions. They, too, are 
among the unhaopy. They feel personal j)ain and d«»mesti<*. 
sorrow. In thesf? they have no privilege, but arc subject to 
j>ay their full contingent to the contributions levieil on mor- 
tality. They want this sovereign balm under their gnawing 
cares and anxi(*ties, which, being less conva.Tsint about the 
limited wants nf animal life, range without limit, and are 
diversilied by infinite combinatinns in the wild and unbounded 
regions of inuiginatioii. Some eliaritable dole is wanting to 
these, our oftiai very unhajipy brethren, to iill the gloomy void 
tbat reigns in minds that have nothing in earth to hope or 
fear; something to relieve in the killing languor and over- 
laboured lassitude of those who have nothing to do; some- 
thing to excite an ajipetite to existence in tha pallid satiety 
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which attends on all pleasures which may be bought, where 
nature is not left to her own process, where even desire 
is anticipated, and therefore fruition defeated by meditated 
schemes and contrivances of delight; and no interval, no 
obstacle, is interposed between the wish and the accomplish- 
ment.” 

These are very true words, and it would require a great 
poet to express them more beautifully. But let us see 
their further political application. “The people of England 
know how little influence the teachers of religion are likely 
to have witjj^fthiifc wealthy and powerful of long standing, 
and with the newly fortunate ; if they appear 

in a i^(fflme?^iBio way assorted to those with whom they 
must associate, and over whom they must even exercise, in 
^l||||0||^ases, something like authority, what must they think 
ojf^iat body of teachers if they see it in no part above the 
es^'lblishlnent of their domestic servants? If the poverty were 
voluntary there might be some diflerencc. Strong instances 
of self-denial operate powerfully on our minds; and a man 
who has no wants has obtained great freedom and firmness, 
and even dignity. But as the mass of any descrijition of men 
are but men, and their poverty cannot be voluntary, that 
disrespect w'hich attends upon all lay poverty will not depart 
from the ecclesiastieul. Our provident constitution has there- 
fore takjMi care that those who are to instruct presumptuous 
ignorance, those who are to be censors over insolent vice, 
should neither incur their contempt, nor live uiion their alius ; 
nor will it tempt the rich to a neglect of the true medicine of 
their minds. For those reasons, wdiile we lu’ovide first for the 
poor, and Avith a parental solicitude, avc have not relegated 
religion, like sonn*ihing avo Avere ashamed to shoAV, to obscure 
municipalities or rustic villages. Xo ! We Avill have her to 
exalt her mitred front in courts and Farliaimuits ; Ave Avill have 
iier mixeil throughout tlie Avhole mass of life, and blended 
Avith all the classes of society. The people of England will 
shoAV to the haughty potentates of the Avorld, and to their 
talking sophisters, that a free, a genero\is, an inhuaued nation 
honours tlie high magistrates of its Church ; that it will not 
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suffer the insolence of wealth and titles, or any other species 
of proud pretension, to look down with scorn upon what they 
look up to with* reverence; nor presume to trample on that 
acquired personal nobility which they intend always to be, 
and which often is, the fruit, not the reward (for what can 
be the reward?), of learning, piety, and virtue. They can 
see, without pain or grudging, an archbishop precede a duke. 
Tliey can sec a bishop of Durham or a bisliop of Winchester in 
possession of ten thousand pounds a year; and cannot con- 
ceive why it is in worse hands than estates to the like aniount 
in the hands of this carl or that squire ; although it may be 
true that so many dogs and horses arc not kept bylfcho former 
and fed with the victuals that ought to nourish the cjtKdren of 
tlio people. It is true, the whole Church revenue is not always 
employed, and to every shilling, in charity ; nor perhaps4ii^5?’ 
it; but something generally is so employed. It is better to 
cherish virtue and humanity by leaving much to freewill, even 
with some loss to the object, than to attempt to make men 
mere machines and instruments of politic*'d benevolence. Tlie 
world on the whole will gain by a liberty without which virtue 
cannot exist.” 

He goes on to add: ‘‘When once the itommonwealtb lias 
established the estates of tlie Church as prcqierty, it can cnii- 
sistently hear nothing of the more or the less. To(j iinieh and 
too little are tr- ason against property. What t^vil can arise, 
from the quantity on any hand, ivhilst tin* supreme authority 
has the full sovereign superintendence over this as over all 
projxtrty to prevnt evi*ry species of abuse ; and whenever it 
jiotably (leviates, to give it a direction agreeable to the [xirposes 
of its institution ? ” 

The first part of this doctrine is true, and well deserves a 
fuller illustration from Ihirke’s .shiinlpoint ; the latter, tumtain- 
ing his defence of the Church endowments, though expn*sseil 
in remarkable and impressive words, is qiiestioiiahle. That 
society is divine is true; it is true that that without which 
the human race could never have reached its present proud 
heiglits must be supposed to have been in the original Purpose 
of the universe and the Power and Wisdom immanent in it. 
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Isolation puts insuperable checks and impediments to progress. 
The savages in single scattered families can get no farther 
than rude tools, if so much. No arts, sciences, or civilisa- 
tion is possible without union, association, co-operation. To 
society, to the State, which is society under government, we 
owe the arts, sciences, inventions, poetry, philosophy, the 
electric telegraph, the railroad, the telephone, all of which 
again help to make society greater or higher. Even abundant 
subsisteiici^ and material goods we owe to it through co- 
operation. We owe all to society in this sense, that without 
it they could not have been. And to society we are urged 
by a pri^plc implanted in us, the principle of sociability. 
This uijjPs us to tlie company of our kind, and when we come 
tog(ither, bcsid(;s the so(;ial pleasure, we strengthen each other, 
MUlpIlt each other’s powers and faculties. We become truly 
ana properly ourselves oidy in^^RWRty. This principle of 
atlraction of man to man, and the dormant genius aroused 
only through it, and especially through association, arc not 
matters of Chance. Ihit society without a government would 
he a very incoherent and imperfect thing, rather a horde or 
an aggregation of liuinan atoms than a true society. The seal 
and mark of a true society, a civil sociidy, is the creation of a 
government, without which, ami law as its authoritJTtive voice, 
its essential feature, civil society again dissolves. Govern- 
ment is a creation of man, an invention, hut nmh*r divine 
direction, h<?cause, in addition to being nrgctl hy an inqailsc 
implanted, it is the. one indi'<jM*nsablc condition of realising 
ihe higher ends of life and of achieving results hy hnintni 
agency, almost as iiiarvellous as the creation of living organisms 
themselves. 

And what now are tln^ ends of .society ami of the State as 
conerdved hy Burke. — the two words, though llu?y should he 
distinguished, being used by him interehangeahly ? Soeiety 
is a partnership, an association for all the greater purposes of 
our being, for the promotion of science, art, virtue. In stately 
ami striking language he says, “It is not a partnership in | 
things subservient only to the gross animal existence of a ■ 
temporary and perishable nature. It is a partnership in all | 
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science ; a partnership in all art ; a partnership in every virtue 
and ill all perfection. As the ends of such a partnership 
cannot bo obhiined in many generations, it becomes a partner- 
shi]) not only between those who are living, but between those 
who arc living, tlioso who are dead, and those who are to be 
born.” 

Society is, indeed, such a partnership ; but it may be fairly 
questioned whether the State, which is not identical with 
so(.*iety, has amongst its functions the evolution of all virtue 
and all iierfections, which arc often better jiromoted by its non- 
interference, and by leaving the care of some of those things 
to the individuals themselves. The question toucheikat is the 
important one of the proper ends of the State and tum sphere 
of government, and the functions it should assume to reach 
such final ends — a niuO.h disputed qu(‘stiou in our days^mM^ 
have seen that Locke rbhVcOd them to the “^olectiou of pro- 
perty, life, and liberty ; while later philosophers are in general 
inclined to widen them, though there are some, who, lik(j 
Herbert Spencer and Kant, look forward to the time when 
the restraints of govornimmt and law will he reduced to that 
minimum which is necessary to sc^cure the greatest freedom 
to all. Put m<»st would agree that the ends of society, tlie 
things which a good society ought (Collectively to realise as 
distinct from the ends of government, arc those soiiuiwhat 
vaguely specified by Jhirke. Tiny only dilVer in thinking, 
— some tliat the ends would he better reached hy government 
interference and active assistance in taking on itself tlK'. (;are 
of those larger interests in addition to its strictly lUKJOssary 
functions, otliers by the government gradually narrowing its 
s[)here and leaving the ends to the voluntary fostering of 
individuals or associations. 

In a later work Jhirke descrih(is the ends of government 
di tVenuitl y. “The llritisli State*.,” he says, “pursues the 
gi e.t test variety of ends . . . tin? entire (undo of liiniian desires, 
ami securing for them their fair enjoyment. Individual feeling, 
individual intenist, and personal liberty, the most lively of these 
f( elings and the iimst im])ortant (d these inier(\sts in England, 
has been a direct object of guvernmejil. On tlie Continent theie 
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has been no special end aimed at, but various ends according 
to the varying wants of the pcnjple ” {LeMcrs on a Regicide 
Peace), 

As to liis theory of the relation of Clmndi and State and the 
sacrediiess and inalienability of Church endowments, it is not 
one that any English statesman now holds, and it has been 
abandoned by continental statesmen even in Catholic countries. 
That the State has moral i)ower to disestablisli a Church and 
at least partially disendow it, is generally accepted ; though, if 
-ucli Church was the Churcli of the majority and had a strong 
Jiold on tlieir sentiments and allectioiis, it might be impossible 
to do soj^d dangerous to attempt it. 

§ 11 

what pri'WWs I have triecM^Ry before the r(‘adi‘r all 
lliuu relates to the science of politics in this once-famed book, 
ill the r(*mainder of the work, which only slightly concerns 
us, iJiirke defends the French nohlesse^ the clergy, and the old 
monarchy; stigmatises the confiscation of the property of the 
clergy and the. monastic institutions as likely to h‘ad to a general 
sliaking of the security of property. llis apology for the 
Auden Wgime is able and skilful, showing the man at once 
versed in aiVairs ami skilled in the wisdom of life. 

Tlierc might, he allows, have been some abuses in the luou- 
andiy, hut tliey could easily have been correct(*d by a real 
statesman. The government could not liavc been so hope- 
lessly had as to merit only destruction, under which France 
kad ju’ospered ; had attained great wealth, had maintained 
1 weiity-foiir millions of population, had so many gn.*at and 
[lopulous cities, smdi niagniticeiit roads, canals, and means of 
coinmunieation ; und'T which she had tlistinguislied luTself in 
literature, sciiM ice, ami the arts ; had produced great captains, 
statesmen, jurists. Such a gnveriiment surely merited having 
its faults corrected, its exe,(dleuce.s heightened, and its capacities 
improved into a Ihitish constitution. To conserve the best 
irom the past institutions and to graft on them a principle 
of improvement is the true art of the statesman. “ Every- 
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thing nlse is vulgar in the conception, perilous in the 
execution.” 

But such a method is very slow, an objector urges. It might 
take up years. “ Without question it might,” replies Burke, 
“ and it ought. It is one of the excellences of a method in 
Avliich time is amongst the assistants, that its operation is slow 
and in some cases almost imperceptible.” 

The monastic institutions destroyed in France might easily 
have been reformed to a useful purpose. We have here a 
wanton destruction of a natural spontaneous force, even though 
originally a product of suj^erstition ; a crime against humanity, 
like the attempt to destroy one of nature’s forces, such as steam 
or electricity, which are beneficent agencies if properly directed. 
In the wealth, the discipline, and the habits of these monastic 
bodies there was a force that true statevsmen could havc4^|^^ 
to better account than ^ti^’iMkiiig the mon^^^e pensioners, 
and realising their revenues by a spendthrift sale. 

There follows a long and acute criticism of the new constitu- 
tion, in which he finds little to praise and much to condemn. 
But it was urged that under it liberty was restored and assured. 
To which Burke replies, it is easy to give liberty. ^‘It only 
requires to let go the reins.” To make a government, too, is 
easy. “ Settle the seat of power, teacli obediciuio, and the work 
is done.” But to eomliino the two things, to form a free? 
government, is far from easy ; to duly combine tlie ojiposite 
elements of liberty and restraint requires great ability, which he 
thinks has not been shown by the National Assembly, or if the 
members did possess ability it Inul been of little use to them 
in their peculiar circumstances, which tompted them to outbid 
ea(?h other as in an auction for popularity. They have thus 
become the flatterers of the people instead of legislators, and 
instruments in j)lace of judges. In such eircum.stanc(.‘S, if one 
propo-:e.s restraints, another will suggest their removal for some- 
thing “more sj)I( iid idly popular.” The first will then be sus- 
pected of infidelity to the cause; moderation comes to be viewed 
as cowardice, and “ compromise the prudence of traitors, until, 
in hopes of preserving the credit which may enable him to 
temper and moderate on some occ3asion.s, the popular leader is 
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obliged to become active in propagating doctrines, and establish- 
ing powers, that will afterwards defeat any sober purpose at 
which he ultimately might have aimed ” — deep and wise and 
all too prophetic words, which received literal and terrible fulfil' 
ment during the next few years of the Revolution. 

But did the Assembly then effect no good? Some they did, 
bpcaiiso they who destroy all must necessarily remove some 
grievances ; and when they change all, by mere good luck they 
may introduce something good. But to deserve any credit for 
th(i good, it must be shown that there was no other means to it 
but such a total revolution. And this cannot be shown. Every- 
thing good really done was “ cither in the cession of the king 
voluntarily made at the meeting of the States or in the con- 
current-instructions of the orders. . . . The improvements of 
I^^^Uional Assembly are superficial, their errors fundamental.” 

™icli is hirtlBN^estimate of tiW^IBihsures of the Assembly, 
as to which it is only necessary here to say that historians 
have since passed a much higher estimate upon them ; while as 
to the Constitution of 1791, which almost died still-born, it 
is not necessary for our purpose to follow Burke’s detailed 
examinatiou of it. 



11. APPEAL FROM THE NEW TO THE 
OLD WHIGS 


In the Appeal from the Nem to the Old Whigs Burke is at 
much pains to defend his politicaT consistency 'attacked by Fox, 
Sheridan, and others. It was assert^ that in the Reflections he Jf 
had not only belied liis past life and i!?i^.tical principles, 
he had misread and and principles 

of the English Revolution of 1688 r that the Whig principles 
as held by Fox and Sheridan, and ^.4ry similar to the principles 
animating the French Revolutiorj^^Vere logical developments 
and lineal descendants of the principles of Locke and Somers, 
and presumably of Burke’s own earlier views. To these charges 
Burke answers in great detail ; the larger part of the book 
being an attempt to identify his account of the English Revolu- 
tion with the views of the Whig managers of Dr. Sachevereirs 
trial in 1711. This part of the book, like the corresponding part 
of tlic Reflections^ is of small value or interest to the student of 
political science, and for a wonder it is almost tedious. The 
really valuable part of the book is his criticism of the New 
Wliiggism or English Jacobinism, including in particular tlie 
no.w and leading dogma of the Sovereignty of the People, in 
which part of the book ho has Rousseau’s Contrat Social in 
his view, as we may assume in his controversy respecting the 
English Revolution he had Locke’s Civil Government^ though 
lie does not refer to eitlier by name. 

He first lays down the doctrine of the New Whigs as gathered 
from their best English exponents. Ho admits having road 
more of their writings than ho can justify on the ground of 


intrinsic merit. 


He quotes their contem 2 >tuous oi^inions rcspcct- 

142 
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ing tho Crown, the Constitution, the Aristocracy, the House of 
Commons, their attack on the law of primogeniture, — “the 
very condition of an aristocracy,*' as Burke, thinking only of a 
landed aristocracy, declares. To none of them will ho deign to 
reply. Ho merely notes their Hew Whig principles, presuiiiahly 
tho same as those of Fox and his friends. His object is not 
to refute them, a work which he disdainfully leaves to 
others. 

There is, however, one topic, a central and vital one, in regard 
to which he asks excuse for dwelling on it beyond his design. 
This is no other than tho doctrine of the Sovereignty of th e 
Feople . and on this important dogma we have important 
remarks and a criticism much lo the point, which in a measure 
(ioiii[)lctcs his general th^y of society and of politics as given 
Reflections. ^^^^jHeast there is nothing more of equal 
w^ht and iifIplWl((B(Pi^^ point of view, however 

magnificent and unsurp^sed tho rhetoric of his thundering 
I)hilippics in the LoMer^^ a Regicide Peace. 

“The Hew Whigs,” h^ays, “held that tho sovereignty, 
whether exercised by one o?inany, did not only originate from 
the people (ii position not denied nor worth denying or assent- 
ing to), but that in the people the same sovereignty constantly 
and inalienably resides. 

“ The people in forming their commonwealth have by no 
means parted with their power over it. This is their impreg- 
nable citadel when puslied by the battery of laws, usages, and 
positive conventions. Are we to deny to the majority of tho 
peojjle the right of altering even the whole frame of their 
soci(*ty, if such should b<5 their [iloasure ? They say they may 
change from a monarchy to a republic to-day, and to-morrow 
back again. . . . 

“They arc masters of tho commonwealth, because in substance 
they are the comiiionwealtli. The French Kevolution, say they, 
was the act of the majority of the people; and if tho majority 
of any other people, the people of England for instance, wish 
to make tho sanui change, they have tho same right.” 

“Just the same,” replies Burke, “and that is none at all.” 
For being given any sort of existing constitution “ settled upon 
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some compact., tacit or express,” there is no poAver to alter 
it except tlio consent of tlic parties, that is, in the case of a 
monarchy (iihsohite or limited), unless throii'^h the consent both 
of the monarch and the subjects, witlunit a breach of the 
covenant, tbat is, a brea(!h of faitli and duty and trust. The 
people, as a whole, are born subject to the covenant, by the 
fact of b(‘ing born in the country ; the king also, when he 
ascjuids the thruiui and swears to rule ac(M)rding to it. The 
majority have no right to re.jmdiate their engagements ; if they 
ilo, lb (‘ 3 ' teach their governors to do the like*. 

‘‘JFow to tie men by civil constitutions, in the ar])itrary 
exercise of pcuvcir and by moral iustruedion in the d(‘sire of it, is 
the dillicult problem for true statesnjen ami legislators and iirst 
founders of States. , Salutary chec;i^^and prmhmt din^ction of /'( 
power is not to be expected front '{•y^/tf.niiltitudc ; 
legislator has over wilMlrf,’j.*v4iiidej4A.jh^ because, 

j)lac»‘d in their hands, [)ow(‘r admits oA^wcontrol, no regulation, 
no steady direction whatsoever. 'people are the natural 

c.ontrol on authority ; but to exer^“>3 uml to (‘ontrol iogetlu‘r 
is contradictory' and impossible.” • 

Make the people sovercigti, and ho thinks a bad exorcist* 
of poAAmr cannot be prevented by any chock or constituti«)n, 
so the repression of the dedrv for ]»ower is still more diHicult. 

A democracy is the fruitful source td ambition, one of the 
natural, inbred, incurable disttunpers of such a government, 
and the more tin*, more powerful it is. 

Our duties to civil s<.»cicty (not Ihe constitution) are not the 
creatures of our will, though civil society in many cases originally 
was due to the- voluntary acts of men. The coniinua/tirr of tie* 
society depjuids on a msiiMANENT standing covenant, coexisting 
Avith the society, and it attaches on cA^cry individual Avitliout 
any formal act of his oAvn. The moral dutii*s of i)arents and 
children are ol^ligatory fnun the relations th(*mselves, wilhont 
any consent on their part; in like muiiiier, in the re-latioiiof 
<-.jli/r;ns to our c.ountry and society, we liave dnlic*s. Thr‘se an*, 
all (Muupiilsory on us, especially if avc ]i(diov(^ them relations of 
divine origin. 

Tlicse are his opinions, from Avliic.li he coiicliid(*-s that Jio man 
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or men li;ive llie right to free, th( 3 ms(‘lves from the eivil ohligji- 
tioiis jiinl the [irimary e,iigageiueiit whieli a 7111111 eoiitraehs hy 
lieing horn into a coniinnnity, just as niueli as ho contracts an 
oliligation to liis parents by being born of their bodies ; the 
only exe(*ption being the case of necessity out of and above 
all rule. Tlie place, the I’clation determines tlie duty. 

He allows difficult cases may ai'ise. Duties may cross. Wliich, 
then, to obey? One such diflitmlt question was then much dis- 
cussed. The people having paritMl witli their original powei*, ’ 
having »lischarged themselves of it by a habitual delcgatioji, 
can no o«T,asion possibly occur which may justify tlie resuni})- 
tion of it? 'riiis he thinks a difficult cpiestion, but hardly 
anything could Justify su^i r(\sumj)tion on the pc'ople’s ])art, 
whi<*h would not (‘(|uab*^Pistifv a <lispensation with any oilier 
Nm^n^Miyuty, tog(‘ther.”^ But it 

is lint ditlicailtuTw^lOffllff^TffflfJerous (Mmsequciices of suidi a 
jiower of resuniptioiK'^'^Swl “the ‘ praedical cnnscrpumces ’ (»f 
any jxhdieal tenet go a Avay in deciding upon its value.” 
[Political (piestions do not’'-^ai<* to truth or faIse.hot»d, hut to 
good or evil. That is true whicli produces good, false, wdiiidi 
brings evil.- 

Ilegardod from this ])oint of view, that is, considering 
I ho conserpicnces of extending or limiting the political powin- 
of i.h(‘ pi'ople, we should first know what we mean by the 

J’KOPIJC. 

In the state of rude nature (Rousscau^s state of nature) there 
is no people. The idea of a. people is an artificial idea, tlu' idea 
of a. corporation, of an associalion. It depends on the terms of 
a.ssoc.iating. In a given case (for it >vas not the same, in all 
< a.ves) it is “eolli'cted from the form into wdiich the particular 
society lias been cast.” Any other is not fJirir agreement or 
■ovenant. If num break up the original comjiact which gives 
its corporate form to the State, they are no more a people ; tlu*y 

^ This is fallacious, as moral ruh’s ivmain evt'ii though the people rise 
igaiust and uverthrow Iheir governineut, as they have clone in Fraiieo 
iour limes siuec linrk(' wrote, namely, in 17‘.rJ, 18.*)0, ISl.s, 1870. 

“ Here we have the test i)f lluiiu' ami boiitham applied ; the good or 
evil that may result. 

10 
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arc vajj^iui Icmlsc atoiiit«, witli all lu Ix'gin a^ain (as in France). 
In such a ease the majority has no riglit to hind tin; rest. The 
])o\vcr of so acting must bo grounde<l on two assumptions - iirst, 
that all agree to form an association ; second, that all agree to Ix’ 
hound hy tlie decision of the (|iiaJority. They miglit not have so 
agi-oed; in sonic cases more than a mere majority is required for 
tlie validity of their corporate acts; soiiictinies less, sometimes 
all. It is matter of convention. Decision hy a majority is not 
a law of nature. That a majority shall stand for the whole is 
‘‘one of tin; most noted iuttioiis of juisitivt* law.” Tlu; mind 
more readily acce])ts one or a few to decade for all than the 
vote of a Yichn'ioiis majoiii y, because tin* smaller numlxu' unuj 
hi‘ the x./iove, aiul may have^*all I In against mere 

imjietuous a]‘petite in tlie maj«)rily. W,*. 

lJut if mt*n dissolve their civil soi'iJJi^/thv eon vi*iiiiuiijJg|^jJjj^/' 
of tin* majority are eon r tin so, >niy 
number wlio agree may form a j-eparaJJ^w^ wliolly imlepeudeut 
sl.at(‘.^ 

In a disbanded society a majoritif ^las no rights, .so in a ei\il 
society its special conventions <l/i(*rmii!e wliai it is that con 
stitiites tin* " jieitph*” : but neither tlie <;riginal n«.*r any later 
(.'-ompact (wilt tiler in l^'rance or Knglaml) has aCiirnied that a 
mere majijrity Is.-ld by the head is llie aclin;.: pctfple. And lin'ic 
is just as little of utility r.r poli'-y as there i.- <>f right in tin- 
inaxiiii tliat tin* will sif a mere maj*>riiy should he law. 'J’liat 
men act with the weight and einiraeler id a people wi* mu.'t 
supjiosc siieh a stat»‘ ol hahitual soeial iliseij»line ami uiganisa 
tioii that the wise and nnue. exp(*rt ami ricli «-omIuct, and, by 
conducting, im.trm i ami jn-'iteet tin; weaker, less insi i ueit*d, and 
[jonrer si*rt. \\ illnait lliis discii>line and suhoiilinatimi in tin- 
many, men are not in civil society. Givt*n a variety of c.<»mli 
tioiis ;iml '.ircumstanees, given a constitiil ion of tilings from 
wliicli ineijuality of conditions result, tin* wiser and ri<‘.lier for 
the h(an*lit of tin*, re.^t should judge and rule. 

is iiotipiile tin; <!o(:triiu* of Kaut, who says tliat a recal' itraut 
iiMlividii.-il ijj:iy !*<* fojvc l into a i-ivil sej;iety ; or of Ho1>1m s, avI.o :.iy.s 
“ti.’al il 1 !n- m.'i juril y agnji- to toi'iii a .socie.ty tin; iiiiiioiily sliouM agrer 
or Ik; justly «ii:stro\»j<k’' 
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Tlujii follows Burke’s reiuurkiihle and interesting tln;ory of a 
“natunii . (mst()eim;}^ its conditions and v^arieties, and tlio 
several circainistaiicc^s and causes which originaLe.it: — “To he 
hred in a place of estimation; to §cq nothing low and sordid from 
one’s infancy ; to be taught to respect oneself; to be habituated 
to th(i censorial inspection of the pul)lic eye; to look early to 
public <ipinion ; to stand upon siicli ele,vated gi*oimd as to be 
enabled to take a larger vicnv of the widespread and inlinitely 
diversilied combinations of men and alfairs in a large society ; 
to have leisure to read, to rellect, to converse ; to be enabled to 
draw the court and attention of the wise and learned wherevcu* 
they are to b(‘. found ; to be habituated in armies to command 
and to obey ; to be taugiit to ilespise danger in the pursuit 
tii' Inmour and duty; t^®»e formetl to the gia-.atest degre(* e>f 
l^e, foresighl^j^Wij ims[i(H*.tion in a sbite, of things in 
wlffh no and the slightest 

iiiistak(*s draw on ruinous conse.pnaices ; to be led 

1.0 a guarded and re;;b conduct from a sense that you are 
| ■)nsi«b•red as an instnf^r of your felloW'citizens in tlnur 
highest (a)nec‘rns, and that ^^>u act as a lecoiiciler between Goel 
and man; to be a [irol\*ss(»r ()f high stafnee or of liiier.d and in- 
genuous art; to !»• auiougst rieli traders wlio, from Ilnur success, 
are presumed to liavtj sharp ami vigor* ais underslamlings, and 
to ]).»ssess t.ln‘ vii tue of diligence, onler, j'onstaiicy, aiul ngiilaritv, 
and b» have cull ivated a habitual rc'gard to la^mmuuitive justi**i-, 
--these are the eireuni.^taiiefs of men that f«)nn what 1 .slmuld 
call a vatural aristocracy, witliout which thi*re is no nati«>n.” 

Burke’s idea is tliat in a civil society such an aristocraey 
must arise as an I'sseiitial and integrant part of it, as it always 
has arisen, excej)t amongst the h»west savages. Tlie stale of 
civil society t^sariJ y generat«*s an aiist*>cracy.^ This i.- the 

universal and necessary ami therefoii* ihe natural order, tor 
ihc. state of civil society is evitiently more natural than llie 
slab* »)f rude and s.ivage life, lln^ at'cnistii: and im obeiiuit 
lib* of the lied Indians or the aboriginals of Australia (wliiidi 
so takes llousseaii’s fancy). It is unnv naluial ; “for man i • by 

' To fortify this atgiinicat an apno.il t«» liistory is iiCM*o.ssaiy, and 
Xiicitly, tlioiigli not t‘.\pii;.s.sly, he is appealing to it. 
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nature reasonable, and he is never so iniieli in liis natural state 
as when ]»laced wlituv it may be best ciiltivaterl and most [)ie- 
dominates.” Civil society is liis natural state (or tJic state be 
was dcsi.sj;ued for by his Creator, as he says elsewhere) ; hut in 
tliis state an aristocracy must arise. Further, it is to the 
advantage of the remaining and larger body that it should 
exist, as its function is to lead, to guide*, to govern for their 
good. “It is the soul to the boily, without which the man 
does not exist. To give therefore no moni importance in the 
social order to such des(;rij)tions of men than that of so many 
units is a horrible usurpation.” 

Wlien tlie many act together under this discipline of n;itnre, 
act umh-*r their natural leaders, then /.n both together we have 
TiiK UKoPi.K, soimdhing that equals anV 'uglit to din'ct the legal 
or conventional sovereign. Put onc<^y/.t?.iVv up this 
order, this array of 1 r u tl7^i!rr?h?*ff>fl!^V habitm'id 

prejudice*, we havi? then <jnly a disl^®^f race of deserters 
and vagabonds. For a while they nJ^Vv- terribh; indeed; hut 
in such a niannea* as wild beasts torrilde. In tlic end 
they have, always been subdued, anil often in a very sanguinary 
manni'r. 

§ 2 

Wc have here some of Purke’s Avisest .and wi'ightiest Avords, 
and tliey form his ansAVer to Konssiaiu’s doctrine of the sove- 
reign peo[»le and <';octrine of (‘quality. Let us consider them, 
both wJiat they imply .and Avliat they omit, a little morii fully. 

A society, Avliatever it Jiiay hava^ b(*en originally, is not a 
number of similar and ofpial atoms, like a floek of shc(*.p or 
herd of wild animals. They netware or were (*.qiial in mental, 
iimral, and physical qualities. Inccpiality of Avealth aris(‘s hy 
natural operations, Avhich ^^annot possibly be ])roveiited, and 
it is good for the greater niimhm* as well as the, fe,w. Tlie 
W!. Cl-, l ichen*, Inaver, or tin? more capable, in war or eiMineil 
. hould Ic.id and govert^ the re'.st fur their g<H»d, and th.it 
tile grruip or society may exi.st, llouri.'^h, hold its own against 
outside enemies or inside disorder or decay. Thc^ multitude 
are bieo.:ed in this natural and divinely ordered rule and 
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din'ction. Protection, cjuidanoc, and even material f^^oods they 
jTjiin. They owe clietirfnl ohcdhin(*,e and loyalty to tlioir eliicfs. 
it i.s a hoaiitiful system ; the only truly natural one. But when 
men lu’eak thes(i heneficent bonds, rise in rebellion against them 
and shout for e([uality, tln‘y indeed are terrible. But it is un- 
natural, and has always (uuled in their desiwved punishment, 
.and perhaps in th(‘ir h.ands beino tied for a tiiiio to prevent 
further misehie.f, and till they learn a better spirit. 

Here lies the piirmanent, tlui eternal truth. The mass of 
men must h.ave. leaders and governors for tlnur own bencht. 
All cannot lead, and the multitude, the people, cannot govern, 
owing to ]>hy.sical faiits and mental defects. They must have 
leadiU’s and guides, ten|>oral and spiritual ; the ablest, the 
wisest, the bravest of h)rnier, the most hairned, tin? most 
y^s, the best (* ter kind. Ihit th(‘y slioiild not Ikj 

tni^sort tin? i5s(? against, mere opju’cssing 

landowiKTS and ad exacting ta\gather(‘rs, nor cpiite. 

what they W(?r(‘. in s])itc of the glorified and i<leahs(.‘d 

picture Burke has drawiP them. Tlie [>(*oj)le should n'spo.ct 
leir huiiporal and sjiiritnih le.adors, and tln*y will do so if 
ley deserve it. And the government should not oppress its 
|»r'opl(‘ with heavy and exhausting taxes, in addition to the 
heavy exaethuis of fmulal superiors, whether nobhs or edergy. 
In such a case the government is not- lovc‘d, and the nobles 
and clergy appear rather as rohb(*rs than leaders, and as wolve.s 
than sheidierds. ' 

The state of things in Knglaml was not so bad, Imt far frtuu 
perfect, when .Burke was writing. The land(‘d aristocracy largely 
ruled the country. Then? was much c«»rruption in high places 
and in low plac,<‘S. Mon*<»vcr, it was a haughty and (‘xclusivo 
arist:oera(?y, jealous of the rising UKUieyed aristocracy, and with 
no b(?lief in an aristocracy of merit, save wlien an occasional 
Law lord (liki> Thurlow), or spiritual ]»oer admitted into their 
ranks, extorted their n*speet. The fact is, there was at llu' time 
two otln*r kinds (d aristueracy pu-^hing to assert their natural 
l)osition in s(*eiety and lo nrrnit or to strengthen Burke's 
old aristocracy ; rivals at first, hut in tin? end .allies, without 
which till? former might have found their position much less 
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sociiro ill till' conl/iii’y that was t.o fnllow. And in spito of 
IJni'ko lliciv is a t-rntli in ilin doj^nna. of ilio sovoroigiily of tlio 
p(‘<»|il(‘, as v.cll as in tJio niotJicr dootrino of (>qiialif;y. Tliis 
t.nilli, as nvju'cls tlio fonnor, wo liavo. disiniga^^od, and niado. il 
rfUcarions in onv const it ni ion aft er Miroo r(‘.visions (I 8‘»2, 18^7, 
and 18Sj). Wo liavo sol veal ilic ])('r[)loxin.t( probloin of how 
to L,n’v(‘ the pcojilo, the mass of electors, consisting chiolly of the 
lahourin.iT classes, tludr diu^ share of political jiower Avithont 
prodiic.inc' anarifliy. We have' given prominence to the demo- 
cratic side of the constitution, without visible danger to the fun- 
damental institntiims (»f s{.H*iety, which Ihirkc thought impossible, 
and which ]KM‘haps wlimi he was writing was impossible. 

How has it been done? l>y niakfag use of time, the great 
innovator, by [iroceeding slowly, liy V’'\ng only one step at a 
tinu' and at the seasonable time, by pfe.^L^^h’ng on tlie., 
model and improving itT 

snllVage by h'sseuing the qnaliti<*-atiuff^^f‘the. electors, as by 
doing away with tlie money (im^jj^Viidn of membm's we 
have widened their range of ehoi^^if candidates. We have 
therohy embraced within the constitution over seven millions 
of voters. Tlu'se people, if tlicy cannot directly make* laws 
or lay down a policy, can choose individual ri'jn’csmitativcs, 
ami can to a largi' extent iiiqujsc' their wish ami will on them, 
suj»()Osing tlieir wishes not coincident. If a member disagrees 
or diverges far from tin', general Avill, they can cliange him and 
take another, whose' wid and wish mon' nearly agrees with 
their own. Tli(?y an? thus partly sovereign, jiartly subject to 
tin? general will, the will of Mio inajoi ity, in wln'ch everyom', 
as it is a shifting mass, may hnd liimsclf, as rc'gards some 
matters. They forjii in this sense Uic “ jnditical soverciign,” 
as Professor Hicey calls them. 

Jiiit the lfons(i of Conimcms, embracing their nqn’cscntatives, 
is likewis(‘. sovereign, the legal sovereign, and th(‘ real sovereign, 
he'!.us(‘ it is the most powcii-ful of tlie. three Estates of tlie 
Ih'iilm, and the will of the Crown and House, of Lords finally 
e. )inairs with its will if .sullicaently manif(*st, just as it e.oineiih*s 
tinally Avith the will f>f the j)eopIe. Put tliis will is usually 
formed h»r tin; jM'oplc, sliapcMl by the will and intelligence (d 
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tlH‘ wiser, better edneated, ainl <‘ven the ri(iher part c»f ihe 
comiiiiinitv ; and this ihroiiL^h the ja’ess, tlie platform address, 
Ihe speech of pail-y leaders in ParliaiiMmt, somelimes <rven hy 
tlieir sjuritnal ,L^oiid(‘s. Tin*, will of tin; p(‘oj)le. tlius inforiii(“<l 
and tlins persuaded is really guiile.d ami e()vorn(‘d by the, wis(*r 
will of the iuor(‘- inflmmtial and eidi^ditenc'd (dassos. And 
necessarily so : I he many cannot tliiidc for tliernselves, and they 
Ijave only the ehoieji Ijidween tln‘s<* classes who arc tlieir proper 
lemlers, and demago‘^ii(‘.s and llatlerers wlio will mislead them 
for thm’r owji ends. Tln^y do not in this (ioiintry much trust to 
the latter sort, and thus it comes about hnally that both the 
peo]>h‘ and their governors exercise their will in legislation ; 
because tlu'ir wills usuallj e<>im*ide. Tlui people’s will is regally 
the Avill of their supe*' jjnr, adcjiteil by tlu^ p(‘opl(‘ and retl(‘cted 

sha]K* this will for 

th ■ j)e.o]>l(', 1 ( ieV«>r to it, by various devices, 

|K‘?'feetly fair and P'^^jlLieia.'Ssary, is the whole mystery and 
see.rtd, of suec(*ssful ])op‘!,^^\ government. One thing only being 
hrirne in mind: that a ]kn'*N(‘.’s |n’ejndi(*es are to he eonsiden^d 
as ih(‘ jiart of its will that is eonsUnit, that canjiot thmvfore lie 
shaped or e.onl mlled, ami can liardly he moved liyeven a leader 
of tbe greatest genius. On the contrary, tliis, like national 
character and national genius, is the part of the ]ieople’s will 
that must heaceepp d ami made the best of, like om^ of nature’s 
foiiM's ; but wliie.li, lik«^ natural forces, bidug accepted, may be 
t urned to important and bemdicent ends. lli*re natun*, in tbe 
.^hajM^ of nnebanging liuinaii nature, as in tlie case iif national 
or race prejudice, traditional n'ligioiis belief, even class jU’ejn- 
dii‘(‘, is only to ])(* goveTiied or controlled by obeying lier. 
And lien‘ tlie penjiK* imposes its will. Here tbe leaders must 
follow, and can only control by aec(‘ptanee. 

And as to th<’ eloctrim? of eepialitv it is eh’ar, too, that there 
is a very considerable e-epiality td inte‘lleel.nal and moral and 
j»liysical rpialilies amongst men by nature. The ju'ople of 
av<*rage inU'lligenee, av(*rage morality, form tlie gri‘at majority. 
( live tlumi all tin' same education ami the same dress, and there 
would l)e little dillVn'ma' in tluur eamveu’sation, gemu’al ap])ear- 
ance, or a])parent inje'lligmiee ; ami hence it might be inferred 
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there should he a general equality in mafc(‘rial goods and endow- 
ments, as well as in political finicditms and powers. 

But the arguinciit only applies to the generality, tin*, majority, 
not to the luinority. In every department there are excep- 
tional men though few; these are the natural leaders. The 
general is better than tlie common soldier, the inventor than 
the ordinary artisan, the able man of business than his clerk 
or “hand’’; the judge is the superior man selected amongst Ids 
learned brethren, and the bishop the ablest of th(^ clergy. 

And there are decisive reasons even agaiiiwst equality of 
property amongst the majority, who arc tolerably equal in 
intelligence and moral character. There is the absolute 
impossibility of it, the injustice oj,. it, the poveu’ty it would 
bring on the majority if attempted t^be enh)rcc‘d. All wldcli 
having been found out by all civilif*/.t^^V^ji«>ns, j >n 
laws of property, have 

invariably come into existence. TIkj ii«w^^’'^ty is b(‘st defendcMl 
on grounds of its imnumse utility, spur to industry and 
enterprise, to th<‘ creation of weal^/ and l)ccause in order to 
increas(3 it they must [)art with ir to the. lalxaiuTs, and again, 
because those who own the larg(*r masses of it cannot consume 
much of it themselves, th(‘y must distribute it to others. So 
that the principle; of in(‘([uality is good, though, like; everylhing 
good, it may be abused and carried to extreme's, as it was in 
France before the Tlevolution. 

Th(;re is the fuither ehdence for the* inequality of wealth, 
that it is quite cemijiatible with a rough equality of liappi- 
ness. Tin; man with i>10,000 a year is not ten tinu's as 
happy as he wln^ lias JBIOOO, perhaps not mmdi happicn* 
than he who lias £50 a year, though few believe it. Adam 
Smitli ami many very wise men honestly and thoroughly 
bclicv(;d it,* the former carrying it even so far as to say that 

^ wSluikes])(;are also a])pears to have thoroughly believed in nature’s 
lev»-lling in spite of wealtli or pomp or rank. *S<'e tlie remarkable words 
lie puts into the soliJoijuies of two of his kirjgs, Henry iv. ami Henry v. 
So also burke himself tiiiiiks that tin; distrihiition of hajipiness luis no 
eoniicotio]) with the distributiuii of rank and wealth. See his rcniarkahle 
words cited, supra, p. 134. 
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tlio hcgj^ar, who suns himsolf on the roadside, and who has ‘^ot 
rid of the inconiiiiodious and illusory sense of dif'nity, e.njoys 
a liapjmiess the monarch with multiplir'd applianc(3S has missed. 
This is one of (mother) nature’s stranj'e*. hut happy ])aiadoxcs. 
There is tolerable equality of brain, of bodily powers, and of 
hai)piiicss and misery, the i^rcat final consideration ; or, 
admitting some inequality of happiness, the rich and great arc 
more lik(;ly to have the lesser share of it. Why then strive for 
etjuality of goods which would soon prove insupportable, and 
whicl), even within the sliort time it compulsorily lasted, would 
soon become cc^uality of poverty? 

lint in France, from tlui teaching of Eousseau, and the un- 
justihable inequalities that existed, the watchword of “ ('quality ” 
liad gone forth ; equal i|^y of fortune, or nearly so, etpiality of 
l^ji^xi^gmllicmoTirs-- be simple citizens ; and accordingly 
\ 1 j I iobh.vs^ w it V Uhucs and titles, and the 
richest w^-re mark to be mulcted. Burke saw and 

dreaded what was c6. liol^in France. He did not foresee* so 
cl(‘arly what w.as to be''.»^\ course and the end of the new' 
lisiiig in favour of equality. ^Ile ai)peals to history. 

When t.h (3 multitiub* throw off their natural allegiance to 
their natural chiefs, and by outrage and violence lol) and 
]»hiud(!r, they are rebels, he says in the J and may as such 
he fought with ami suIhIikmI. Such iiisunrctions hav(*. been 
before, the “ daequeric ” in France in the fourteenth century, 
and the rising of the lower comimms in England under Wat 
Tyler and John Ball. These also pn'acdujd (Mpiality, and, tlu* 
ixitto to lay hold on the memory, condensed (heir tloelrim*. into 
rhyme: “When Adam delved and Eve; span, wdio Avas then 
the gentleman ? ’--the inference being that that primitive 
good tiiiK? should be restored. “ But,” h(3 says, “ th(‘se. poor 
j)eople w'ere not r«!ason(3d but beaten out of their lights.” The 
later theorists never refer to tluun, lirst, because the reference 
would show Uiemse.lves not to be original luit mere copyists ; 
S(‘condly, be«-aus(* the older rebels w'en*. misuccressfiil. 

“But whether successful or not, such risings furnish no 
argunK'iit that a iiu‘rc majority of luaids can alt(3r the scat t^f 
power in society in which it ought to obey and not to rule. 
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As to the [)o\ver of tlie wlutlo mass in wliicli tlie luitural 
an'stno.vaey, or what hy eonventioii n‘i)n*sc*nts it, aets in its 
]>ro)M*r plarr and with its proper win'i^ht witlmiit hoiiij; snhlort 
to violonco, that is a (h‘c[)er <pit‘sti(m ;• hiit witli the eomnirnMice 
of this true Mristoeraey no sueh iniscliicf as happ(‘no«l in Kranc>e 
could liave place. 

Ifere it is adinittod that thii wh(»lo mass, peo|)lo ami 
chiefs, might asjun*- to supreme autht)!!!^.*-^ In the T'Eoim-k, thus 
umlerstood, “ I ackjanvlcdge something that equals and ought 
always to guide tlie sovereignty of convention.” l>ut is tliis 
not to admit thiit the whole mass, minus the leaders, slmuld 
have votes or some voice in clioosing their leaders, at least in 
the House* of Commons? 8ecomVv, he arbitrarily narn»ws 
the aristocracy, exclmling the aris^:’'racy of weallh ami the, 
aristoca-acy of ability. 1 1 is list of leIf.fL‘Vv.f^]i()(il,l I •* 

the cliooscrs, tin*. votersJ"'*STTWffW^&fi^^ however, 

thouglit that in England tin* sul.)stanJf®^<v'''hnen and tra<lesmen 
formed a good selection, wlio f^^V ‘Represented tlie, mass 
with their wishes and. prejudit'eSj^Y.d that )>eing a s(*l(‘ct idass 
they would be l(v:s likely to lx* coriaipt. This select sullragi* 
re])resented tin*, multitude*, and the Memb(‘rs (»f Parliament 
representerl the s(d(‘ct sullrage. ; such was tin* reasoning, ddn^ 
fact was, in a very eorrujit time tin* Meiiil»ers cd’ P:irliam(*nl 
rej)resent(*d the iidluencM* and the desires of tin* (.^)ln■t nr of 
the great famili..', and their interest, including their pocket, 
w.as hound U[) witli »'ne or other of these jiarl i(‘s, - - a. system 
whie.h might h(* defended on gionnds td’ fact and history, 
that it was and li.nl long been sn, hut whicli could md he 
justifuxl hy apt)eals to tin; original soc ial })ae.t, or on grounds 
of justic(\ Jojv men wlio have no voic.t* in .their gj>v(*riimenl 
aie inji true citizens ; the laws made are not. tlieir laws ; .sn 

^ la fact, he froiitcnqjl.iti'tl at ma; tinn; (1770), wlicii In; wmte (Jti /hr 
Prt.rid /Jisroulnff, resistance to llni ('mwii and ('mirl I'-irly on tic parto! 
lln' Whig ansto»-ra< y ;ind .'i.s ni.iiiy of tin; jM ojdi- as tlioy t-onld inllnenei'. 
Wli.it. l»ad occnnc'l in J'’ra]n;i! was a rising o)‘ Mio \\ln*lr pr-.>ph‘ .•nnl niiddl*' 
clas.s and a )j:irt of this aristoora^'y, hut as it wa ; a l ising l:irgt‘ly iig.iin I 
arisl<» I itic almso.s it would l»o ahsunl to rx|MM l l.ln* aristoc.r.n’y to luj :d 
the In-id ot tlie movi-ment. 

- S<‘r* also ftiijn'ff, jt. 1 IS. 
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fur as polifci<*:il ri^^hts are concierncMl tlio.y arc ciphers. But 
^^ivc votes to all adult males except paupers, and then it wnidd 
follow that th(; majority has the political rij^ht to eliaUjL,'*^ the 
oovernmont at pleasui'e, |>rovid<Ml a majority aorec to do so 
and are resolute, however unlikely it is that such will he tlie 
case. 

Burke, however, would test the principle of the rij[,dit of 
mere numerical majorities to chauf'c the government at pl(‘.asnre 
hy its consequences. And here lie adopts, as he frequently 
does, the new method of Tlume and Beiitham, which brings 
all laws and institutions, forms of government, and political 
principles to the test of U'rri.iTY. If, he says, a majority can 
change tlie government a 'jit ])leases, aiiy one person has the 
udit )riginate the id f a thango— -the thing that Hobbes 

and would prevent by ptmaltics. 
Snell a rine. niusi’ secret* conspiracy (luiloss the 

utmost freedom of f-' , :ui is allowed on tbe constitiitiMn 
and t]i(‘. measures of' d wlio control its working). And 
thus we sbould have a s of consjnraeies and seditions, 
sotnetim(\s ruinous to their authors and always noxious to the 
State. 

But tlio real rejdy comes from another quarter: that though 
the majority of voters in England liave the legal ])Ower of 
changing tlie constitution if they acted irrespective of their 
h‘:i(h‘rs, they are not likely to wish largely to change what 
works well. They w'ill only ehange slowly, and they are 
very unlikely to wish for a eliango not agreeable to their 
social chiefs and siqieriors, to whom they are willing to leave 
all initiative. For their own good they desire to follow their 
leadiM’s anti not to combine together for political action 
without them, save with reference to questions of wages and 
M’«.»rk, 

The riglit of tht^ sovereign peo]d(^ to do what it ])leasc^=5 
it uoAv lias; it is p<Miiajis a dangerous right. Tlie one safe- 
guard is that the will of the [x'ojile is to he di.S('overed in 
tin* more (*nlight(*ned wdll of the natural aristocrat;y ; that their 
will more and more coincides with that of the Members of 
Parliament., and that where it does not altogether coineide, as 
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on liilxnir l(‘icis];itioii, impartial and ciilip^htonod tliird persons 
moy find a via mojUa ac(*e]»tal)lo. to Loth. Tlu* people are not 
lik(dy to desire further eliange in tlie eonstitution, tht*, claims 
of democracy liaviu^ been fully conceded. They are not 
liktdy to wish to attack property, though they may desini 
some revision in some of the laws of property and contract, 
and some special legislation alFeciting their own interest, where 
existing laws are unjust or unfavourable to it. 

§ 3 

The remainder of the hook is devoted to sounding an alarm, 
and to a ra])ture on the hidden ivarvels and h(‘.autics of the 
then British constitution, on whichV?e New Whigs, who spoke 
V(*ry contemptuously of it, would lamtlivx>er(‘nt 

is danger, he thinks, ' ^ 1 v . 1 ^ not 

from the ability of tlie waitings English Jatjohins, 

hut from their restless energy and ^V 'dinaticism in the new 
faith of the riglits of man. Thei^^.scontiuit wliich they mani- 
fest — not from any real grievance, hut from their admiration 
of a jiarticular forjii of government — is all th(5 more formidable. 
Blit their writings, he complains, are not condemned, while his 
hook is. There is real and great danger, and all the greater 
hecau.se they praise the worst things in the Kevolution, and 
what they praise Miey would realise in England if they got the 
o[)portunity. They are wild in thm'r id(‘as, certainly ; hut men 
with the wilde.st i<1cas have done tlie greatest mi.s<-hief, and 
th(!y are the litte.st h(?giiiner.s of all great <-hanges. The. danger 
from them may he di.staiit, hut th(*y will get their chance, 
because dis(*f»ntents may arise under tin* best of governments. 
When .su« h a time comes the dangerous princi])les now sown 
will shout up in full luxuriance j then will lx*, seen tin? (jflect of 
their pernicious teaching of contem|jt for the Britisli consti- 
tiilioii, and for all old institutions, as residts of ignorance or 
wor.se ; their teaching that all prcscri[)tiv(^ goveriiiiieiits are of 
the nature of usurpatioii.s (tJiat i.s, government that rests its 
defence the fact of long continuance); then will aj)i)(‘ar the' 
elTccts of presumptuous indocility in matters of political theory, 
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ilif* <]aii^cr of separating religion from the State, and of teac.li- 
iiig that we arc under no moral obligation to our established 
govci’iiment. 

]^or will it suffice to say that the great niimbcu* of men 
nf great liereditary estates «and influence will prevent the 
levelling that has tak(ai place in France. It may, on one 
eoudition ; if they get alarmed in time; otherwise their great 
|a’Op(a'ties will ))e the cause of their danger. Instead of con- 
l'(‘riing [>()wer and influence on tluiir possessors they will 
ex«*ite rapacity, as in Franco. Ecsidcis, rich and turbulent 
men (like the Duke of Orleans in France), through ambition 
or resentment, may adopt the new doctriiu's and ideas; and 
p(*rsons of wealth in insecure tiim^s will go to tin? supposed 
winning sid(‘, as a matti^of calcidation. The influence of 
lyvosneli men as and Mr. Fox could frown such 

or drive them 

Then follows his e on the Eritisli constitution as 

it then stood, fortified bjx^jjL testimonial in its favour from 
Montesquieu, who, liowev(M*, »#rived his knowledge, as rrmast 
tells us, more froiri iiarty l)aniphlets than from a. study of 
it himself or knowi(‘dgo of the actual forces, often corrupt, 
l»y which it was worked in practice. The fact was, Burke 
saw a danger to his superstitionsly bclovt'd T’.ritisli e«mst,itution, 
under which the gn^at nohle families and landed gentry ruled 
Kiiglaud. He appreliended danger to their ])roperties if this 
eonstitution was tampered with in a d(*moeratic tlir(‘ctioii. It 
was no Iongi*r dread of a change which would increase the 
inlluence of tlui Crown ; it was a reform that w'ould increase 
tin*. ])ower of the people and the rich classes outside the 
landed gentry that he feared, and lie tlu)ught that any 
••liange might go too far ami in\a)ha* attacks on landed 
orojierty; and juoliahly it would liav*' heeii an inoj»]H>rtune 
linn*, fnr parliamentary reform. Hut it was liardly yet time to 
interfere with freedom of speech and tliscussiiui im political 
matters <n* with tlie jiropagation of opiuii»us in favour of a 
reform in the constitution, for the reforming jiarty in England 
was not numerous. Tlie ruling classes were very strojigiy 
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iMitreucliwl, tin: farmers and agricultural labourers, the bacL- 
bom? of the country, were conservative and cojitejitiMl. It was 
rather in Ireland and Scotland tliat discontent existed. And 
when real discontent arose again thirty years later, the dangei* 
which he signalled did not arise. The constitution was 
refornicd by later Whigs and Ihulicals, and landed property 
was in so little danger that a Conservative gov()rnmcnt was 
within a few years again in power oven under a reformed 
i’arliiiment. 


Wlum lhirk(?. wrote the Rf'jlp/'tiom he was iniji(nf(?ctly 
ruMjnainied with the causes, nature, and tendencies dT tlie. 
Ilevolutinii. As tile asbiunding ^/jraina unfolded itself act 
after act, he l.x'gan to tak(5 a estim ate nf it. ^ 

but without fully ' 'n l “i‘ ms 

litV. And no wojider, considering irary estimates aiul 

contrary interpretations of it, e.vtJ|v.i.ijrii to our own days. 
At iirst he is disposed to clas/(*,w. witli seemingly similar 
phenoimma of history; with i iViia baptist tiTVor of tho 
sixteenth century in G(U‘many ; wiili the levelling movi'inent «d' 
tlu! time of tlui Connnonwealtli ; then in T/ie Ajifhul from {hr 
New to the Old llV/iV/^s- with thc^ Preneh ‘Maci[iieri(‘ of the 
fourteenth and lift(;entli centuries, and the rising of tlie lower 
commons in I.ugland under Wat Tyler and Fallier Jolin 
Pall. These, however, had all he«m suppress(*(l iji i)lo(Kl, ami 
h (3 anticipated ai first a similar ending of the new Freiitdi 
rebellion. 

Put at tlie mid of the same year (Decemlier 1791), in Ids 
Thoyffhfs on Freurh Ajjairtij he began to jierceive that the 
Kevohiiion was diderint from all piiivious risings, relie.llioiis, 
and revolutions, in iliat it was a revolution of doctrine and 
llieondic dogma, and so far akin ratlie.r to the Itefonnation 
lliaii to other jiuliticai revolutions. And, like, the .liefonnalioii, 
it liad in every ci.vilise«l cunniry an eiithnsiastie l»arty in syni' 
patliy with its dogmas — jieople who ardently desired its sui'cess 
in FraiKie, and who looked forward to the success of the like 
system in their own country. 
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llij r(‘|usil,s tlui fniulniHMilal doj^nin or ])riii<*ipK*, iiumrly, 
ilijii “till* in;ijority, lo1<l l»y tlio licjul »»1' tin; taxiiblii pooplii 
in .any country, is tliii jK'rpi^tuaJ, natural, unci^iisin*^^, and indi*.- 
f(‘asil)Io sov(*r(*ifj;n ; that tin’s majority is perfectly niastcr of the 
form as widl as tlic administriition of the State, and tliat the 
ma^i'islriites under ^vhatever names they are called arii only 
funclionauies to obey the orders (‘^e.neral as laws, or particular 
as di*crees) wliicli that majority imiyiiiake; that this is the 
only natural goviuaniiiMit, and that all others are tyranny and 
iisur[)ation ’’ j and this is certainly as clear and acciii’ate a state- 
ment of the. essence of the doctrine of the sovereign peujde as 
he anywhei'e gives. 

Tliore follows an interesting list of the Knglish syjii path ism’s, 
vliich he. sayv" id)race<l ‘^nost of the dissenters of the, three 
diie sides all dissmitm’s in charact(;r, 

11 the r(*stless people of 
ranks and par ev<*n To!'i(‘s; the wlmh*, 

laee, of half hrefl spi ^ ‘dl the atheists, di.'ists, and 

Si ' i-.inians ; all who hate ‘.^clergy ami envy the nobility; a 
good many among the mone\ .M peojde; the I’last Imlians almost 
to a man, because they are grieved that their ]»resent importance 
diM s not bi-ar a jiroportion to their wealth.’^ 

'[’he Revolution had taughtmany thiiig.s, — in other words, had 
.diown that it was a new thing in many ways; amongst others 
lliat the “hithm’to jieaceahle and even timid jiart of society” — 
tin^ moneyed men, merc.hanhs, tradesmen, and men of letters — 
may subvert a government, such having been the leading actors 
in the- drama of tlu; iie.voliition ; and the r<*ason assigned is that 
::s wealth iueiea.'es .‘ind ciri'ulates, and news and letters become 
more- dilfuse.il, ihost*- wdio diH'iise the money auvl llie intelligence 
Ifccome more- and more important, that is to say, the moni'yed 
man and tin* joninalist (as by ‘men of letters’ lie. here chielly 
means the jimrnalists, llmugh elsewhere In* includes in tlic 
elaslic term llio.a* now disiingiiished as nn'ii of science, like 
J’ailly and Priestley, also j>hiIoso])hers like I*ouss(*au, \ ollaire, 
and Oondor«*et). To those. classi‘s the Kevolution oUeied for 
the lirst time a career of am))ilion all places in the Slate, in 
the army, in the system of civil ofliei-s of ev(‘ry kind ; in fact. 
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a“bril)r great Ix^ond example in tlu3 liistoiy of tlie world 
was held out to them — the whole govcrniiieiit of a very great 

kingdom.” 

Nor let it be supposed the same might not occur in Ee.gland ; 
hecanse merchants and manufacturers cmjoyed higher social 
consideration in England. In a country like England “w(*alth 
n(‘\v in the making, and precarious in its tenure, can never 
rank first, or even near the first. ... At no period in the 
histoiy of iMigland liavc so f(*w pei*rs been taken out of trade, 
or from familiiis nc'wly created by commerce. In no jieriod 
has so small a number of noble families entered into the 
counting-house.” 

lie coiieludes ; “That envy and ambition may be by art aiul 
nianag(*ment ami disjiosition as mhj?.» 4‘xe.ite<l amongst th(‘se 
descrii)(ions of ]iicn in England as phvir other couj^y^ 
that tliey are just as capaWl*«iliN4^j|^^ lit any great 

change.” These aiH‘ signitieant wordJ5%^'':tdh give rise to some 
rellt'ctions. 

If th(‘ rising rich class in En^,.*vid was ambitious d more 
political and so(*ial innuenci*, iiotmng c<iuld be more tiahiral, as 
wealth had always been, (^spc‘cially in c'ommm’chal countries, 
om; of the causes of aristocracy, and Kngland was becoming 
more and mon* a commercial as vadl as a. manufaclairing 
country, as Ihirkr' knew. That these classes w(*re <liscon- 
tmited pointed to a grievance, and the moral tliat we, should 
rather luiva; exj>ected would have hemi tlie advisability of 
removing tlni gricvaiu'c by an imjn’ovemont in the. constitution 
than urging on a war witli France for fear her cxam]de should 
spread to England, especially wlimi in France tliis imjiortaiit 
i-lass bad still less [lower than in England. Ilut this his 
belief in tlie pm'fectiou of the English eunstitiition forbade. 
It is, however, a remarkable thing that the classes here referred 
to by Ihirk(‘, though greatly increased in numlicirs and riches, 
wen^ the very (dasses who were the h*aders in the Jh'hirm Pill 
agitation, and wen; the means of bringing a)»out,'forty years 
lal<‘r, that revolution in our eamstitutiim wliich h(dh widmu'A 
the, sulli.igi; and made themselves the chief power in Parlia- 
immt. 
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It IS also vary remarkable that this very class referred to hy 
Uiirke is now, and for a considorahle tinnj has heon, the most 
|U)W(‘rful and important class of all. It has h(;e.n increasing 
in inlhiene(>., whil(‘ Pmrke.’s favoured class, tin? ])ornianent 
liuided gentry, hav^* hocn eoin]»aratively losing inihuaiee, ami 
in hrane(‘ they have lost it allogclhor. N«)r is this gr(‘at 
aristocracy of wealth hy any means revolutionary eitlna* in 
Kugland or Erancc. In France they form, in fact, the S(‘lc(;t 
of the />V>7/yv/co/.s*, against wh.om the advanced section of the 
working c.lass(‘s and tin* Socialists have declared war, hut 
\vhns(‘ |»ositi«)n as the savers ami a<‘<Mimnlal<)rs and c.(»ntrollors 
of c.a]»ital, and the linders of employment and wages for 
lal)oui‘(‘rs, and the. skilleo’i and intelligent direciors of their 
'Secure in modern siK*iety, because 
any other class. 

ySring middle class excluded 
k;as (»nc of the great causes of the 
Jitieal power; as a eonsequenct*. it 
and the like was true, tliougli to 
a mmdi less (h‘gree, of the sainc class in England. It was true 
of all eivilis(Ml eouutrics, cxce[it the youngest, the United 
Slates. It was no wonder, then, that this growing class of 
v\rh men, great em[>l()yevs, rich inerclmnts, opulent trad(‘snien, 
should he ilissatisiied everywhere with the govorniiieiits Avhieh 
exclmhid them, and in sympathy more or less witli tln^ prin- 
cii)lcs of the. He volution. In France, such men sympathised 
with the principles at the hegiiining, ami until tln^y were 
marked out for spoliation equally with tlui iiol)ility and the 
clergy, l)y the ilogma. of ecpiality and tin*, sovereignty of the 
l)(3oph‘ a.pplic<l ill lu-actice, and hy the words of leading revolu- 
tionists like St. rfust and Kohespierre, after which they merely 
looked for a government that would maintain order and protect 
])roj)crty. 

Latm- on, in Lefters on a Befjtride Peace, Burke rehms to 
wluit was perhaps the ileepest of all the causes of th(*< Ixevolu- 
tioii, when he describes “Jacobinism” as “the revolt of the 
enterprising talents of a country against its property,’ This is 
an o.xa^'‘*'<'rat(*d and inaccurate stiitementi of a tlec'p truth, llie 
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discontent of talent, k(^pt l>ack by poverty, and aflbrded no 
career, Avas, if iiot one of the main causes of tlio outbreak, 
at least one of the principal cansi*.s of the rapid violencii 
of its course, and of its su(*e(‘.s.s in France, as well as of th(i 
extraordinary siieei'ss of tlie Fr(‘n<*.h arms abroad. I)anton, 
tlic aldest stalesman, and the cliief planner and actor in tin* 
great critical days of the devolution, was a poor and struggling 
advocate when the lie volution broke out. Vergniaud, the 
leader of tlie (lirondins and ilie foinidcr of the llepublic, 
was in like man nor a laAvyer of limited means, lloelie, tln^ 
greatest military genius n<*.xt to lkmaj)art(‘, was a sergeant in 
the old army, ami could aspire no higher. The. like was 
true of Piohegru and dourdan, tn-o oth(‘r great generals of 
the He volution. Even Bonaparte vjmself, in ordinary tim(‘.s, 
would hav(? renin ine<l a poor ollpivi'^of sub()rdinak^ijpij^v 
Danton and ]I«;><*li(‘, and 

and latent men of genius, thr(‘W tlJI%-^HdV^ with anlour into 
the llevolution. Th(‘.y s])eedily Aif-inie h'adjTs. As such, 
they e.niployed their abililii's, to sonu'. ])ur[>nse. The 

internal revolution, and its anomalous and au(!a<*ious course', 
was determined by such men, — nhove all, Viy Danton, a 
vc'ritable king, as Taine calls him. In the ca-itical days on 
the frojitiers smdi men (^onqiuTod tin* Austrian, the Ihaissian, 
and the English generals. Tlu^ soMiers liad t he ri'voliil ionary 
enthusiasm, and llie generals genius and youthful amlaeity. 
It was discoveivd that, outside the. luire.ditary aristocracy, 
in tlie raiik.s of the j>eople there? were? the ahle/st military 
leaders, so that t]ie*r«' was no lenig(?r any fuiiertion re?served 
fe»r tliej edd Nolile.sse.^, for Avhiedi the^y weire? ])ro-emiim?nlly 
fitted. The exelusiem eif talent from careen's, or rather 
the. want of any j»ro vision fen* it, was tlui fatal ])()licy of the 
tdd rejgime!,^ feu’ Avliicli it paiel very lieMivily. It was a just. 

^ D.iiiton himseill had noted it. It was a great mistake, he said, for the; 
Anrirn. Ih'ijimf: to provide men like liimself with a lilmral edueatioa hy 
im;.'ujs of exliibitiems, without gf>iiig further. “La oh’olution e;st arrive"!? ; 
moi (it tons eenx ejui iiio Tcssemhlaiciit, nous nou.s y soimncs jeti'.s. 
L’aneieiii regime nous y a forces cn nous faisant hien t'lever, sans ouvrier 
(lehouolK'i a nos talents” (Taine, La JR&volv I ion^ vol. ii. p. 30;. 
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cnnso of smothered but wid(*sj)read indignation and heartr 
biirning, a grievance of first magiiiiiide, from Avliicli many gr(‘at 
mikI jis|)iriTig spirits had suilored, including even tlie proplu*!, 
(»f tli() JhiVolution and the preacher of (Mpiality, Ihaisseau 
liimself, wJio had fully hdt tJic pangs that injjKJverislied 
genius has to suflor. Afost of the, jn‘.w class of j(jnrnali.sts 
and men of letters were afflicted in this way; and it is not 
wonderful that tln^y also eagerly took uj) the [>rincipl(^s of 
llie I'cvolul-ion. 

In France tliere was not merely tln‘ injustice of ability in 
tlic many denied opiK)rtiinity, but there was sometimes a cold 
and un<*<!ilain patronage of literary ability, the only kind that 
gvit any sort of recognition, more frequently neglect, or a coii- 
(].s<*cnding and insolew1^f)atronage, such as Dr. Johnson rc- 

In short, ability, which should 
IriYc a siireprm^^Jr^Bf^l^ffifKy society, and which now has 
it in gnv'it measnn^j-.^fMHfcV.ause it has found its market and 
<'-o.ujU{'re<l a lield or because society and tlie State 

has aim(‘d at rewarding better than at the lime of the 
Jlcviihition, was in the worst possildo position, worse almost 
Ilian in t1ic feudal or in barbarian 1im(‘s, where at least ability 
was in tieniand for tlie military service, or for the Church. It 
is not then (piito aecuraU^ In say, as Ihirkc do(‘.s, that talent 
rose against ]H'n])erty^ at the Jh'volution, hut it undoubtedly 
favoured ilie llevidutinn, which promised o]vportuniti(vs to its 
natural anihition ; and espeeially was this the. case wlnm tin' 
new order of things was juit on a firmer basis by Ahqioleon, 
the prodigious child of the Kevolution, wlio favoured all ability 
except that nf tin? literary and philosophic sort. 

Ihirkc Avas right in (*oncluding tliat the principles of the 
Ihivolution were infectimis, and of universal np])licalion wlier- 
e,ver lik(», social circumstances existed. Oppressed peasants, au 
aspiring muldle class, ability without oiitloni:, all lovers (J 
liberty were every wlu'i’c in sympathy with it, and every wliere 
presumably Avoiild make similar changes if tlie}" Avero ahh'. 
To the classes named there must he added, in tin* case of 

’ Tho St. Siiiioin’aii.s expressed it bctliT: the Uevoliilioii, tiny sahl, 
Avas the rising of Talent aginn.st hereditary nMirpatioii and IVivihge. 
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Fnuico, tlu‘. lowest fliiss of all, but a very formidable one 
in r(‘vobitioiiary times, es]KH*ially if a reekless ^ovca'iimeiit, 
determined to win at all bn/.anls, «loli]uM‘ately jjlaees arms in its 
bands — tlie class of the most reekless and desiHjrate. poor ; the 
^‘social r(‘sidnnni,’' <n- composed, in addition to 

the ordinary j)oor, of la'igands and semi - brigands, loafers, 
vagabonds, broken men, social deserters, disebarged erimimds 
and convicts; in sbort, I lie most irresjionsible and dangerous 
class, r('ndy for any work or atrocities; and sucb men, wbetber 
urged by designing imm or by gimuim*. fanatics, committed all 
tb(‘ exc('s.-(‘s of tbe Jtevolution, as they took a foremost part, 
in all tbe de'dsivt* days.^ 

Tb(‘, d;!ng<‘r mena(*ed every cour/ry, but England perba|)s 
less iban any otber, bc'.cause the class(‘s w(*re strongly 

entrenelnul, tlici farming and agr iq|^ k it » 1 class; 
atVi‘c.t('d, and tbe peopb? gencMTJTWttS® wbib^ tbe 

lower ])o()r were, even liberally trc‘at(jNl*“"d-*'(rery indnlgimt Pooi* 
Law. The discoiitenled did not, <^‘^:h’rk(Ks Idgliest (‘stiniaU*, 
amount to one-iiftb of tbe peojde. ^^urk<*, however, Ibougbt the 
danger great for lOngland. What was bis ])laTi for dealing with 
it? To mak(i war on France*, or ratio*!* on tbe revolutionary 
government of Fraiua;, for tbe purpose of restoi'ing by force 
tb(?. old r«'gime : tbe king hj bis l(*gitimate aiitbority ; tbe 
nobility to tbeir individual property ; lb(^ c-lergy to their 
corporate prop<*rtv —in fact, sonietliing like wbat took placid in 
tbe end, but not till after tbe most extraordinary things bad 
i)!:enrre(l, the establisliment of d(*nio(M*acy, ami tin* sovi‘r(*ignt.y 
of tbe peojde, the lyianny of the Reign of Terror, tbe wonder- 
fid victories of the Repnblie,;m armies, tin*, still more, wonder- 
fid conquests and niarvellons e;in*‘*r of Xajioleon, — Ji series of 
(‘Vents v*'it.b(;ut a j>arallel, all of wliich would liavi* bci'ii 
diHerenl if England Jiad not engaged in tbe war, almost, oin* 
migbl say, if Ilnrkn* bad not broken from Ids party, JoincMl tbe. 
Tories, and ])re:iebed a jiassionate. ernsaib*. against the Revolu- 
tion. Why might not England witli safety liave maintained 
n(‘ntrality, as Ritt d(;sircd? Reiyiuse, according to Burke, the 
dang(‘.r was that tin*. Jacobin principles would spread in 
^ T.iinc gives ample proof on tliis point. 
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Kn<?laml by “a sort of dry rot/^^ Only wnr, offonsivo and 
(Icfonsivo, with Fniiuu;, togotlior with tlio r(*[)ression of Jatu^hins 
;it homo, could Ik*. oHoctivo. War would iniit .0 the pooplo, would 
tend to silence tlio licvoliitiou syiii])alhisors, intorcourso with 
France Avould (loaso, and repression would do tlio rest. Ihi 
eoTidudes : “1 have done with tliis suhjixd, 1 believe ha* (o er. 
It has given mo many anxious imuiients for the last two years.^^ 
l'»nt he adds the remarkable words indicative of a momentary 
d»)ubt and misgiving as to tlie jiolicy hci recommends - 

“ If a great change is to be made in human allairs, tlio minds 
of men w'ill be littcid to it; the general ()])inions and feelings 
will ilraw that way. Every fear and every hope will forward 
it ; and then they who persist in op[)<»sing this mighty current 
human aifairs will jj^pcxir rather to J‘(?sist the. decrees of 
^nieiy. designs of men.’’ This is true, 
il; »ugh it is o]»j)o?WJ?fJRm[^T*fris proposal to stop any changi* 
by a foreign W'ar, <loniestic rejux'ssion of ojiinion, and 

b.V opposition to all consfKtionai ixdovm. There was a great 
cliaiige. to be made in human allairs. The French Uev<»lut inn 
was the beginning of that cli<nige in Franee. It was a trie 
mendous attempt to bring about tiii> great change in too short 
a time. It aimed at introducing liherty instead of the despotism 
of one, and it at lirst <[nickly sueceefhal, tbongb, (oving to 
ihc. excesses of the mult itmh*, the lihiatv was soon lost. It 
aitempte<l to bring in domociacv and ilie s-o/ereignty t>f tlu* 
]i(‘o]ile, in which it suecoeded only for a day, lM*'. ausr llio ilirrr* 
sovereignty of the p(*oplo. is a chimera and an impract icahilit-y. 
It aimed at greater e([Uality, not merely jiolitical hut sitcial, at a 
greater e([ualisalion of material fortuin*s ; and to a certain extent 
it succeialed. The, luilulity lost Iheir feudal dm‘s and never 
recovered them. "I'lie p4‘op]t* got llie land Irecd Irom a mulli- 
tiide of (axes; Imt when the revolutionary government wi‘nt 
furl her, threateiMxl lo [»Innder the rieh, ami laio-d for a day a 
xiU}:<cnlidfot< despotism based on spoliation, it sotni found it had 
cniored on a fatal n»ad, in wJiieh it was destined to lie destroyo<l. 

^ He further says in 17t> t: “1 was (XiuvinuMl that, war was the only 
I'ossilih; chance, nf saving Kiinijie, and biiglaiul as included in Enro|ic, 
hoiu a tiuly frightful revolulion.’* 
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§ 5 

And now to prononnco a linal opinion on T>ul■k(^^s theory of 
tliin.Lj.'^. Wliat do wo hnd in sum? A system of opinions that 
rejects the possibility of discovery in moral or political philo- 
sophy ; that forbids honest impiiry on religions (jnestions tliat 
might ap})ear to leml further than its own conclusions; a 
mental temperament that would make a diherence of specula- 
tive dogma in religion or polities a ground of a prnlonged war 
with a neighbouring nation; and one tliat is even out of 
sympathy Avith the neAV economical doctrines and the gi-eat 
new developments in manufactures and trade,’ “the new 
economical gods of our Avorship,” as l>urk(‘ styles them, not 
suspecting the vast possibilities for g^;’^that lay in the new^, 
inA^entions and machinery "^ ..fimng'^h- 

diistries, although I^itt had caught 'Vtic glim[»so of it. 

We find a system of jiolitics that r(:fff »perty mainly tin pre- 
scriiition, Avhalever injustices ami abu(G\s may he ctinne(*te(l with 
it, as in the case of the feudal burdens and dues in lM’anc(‘ ; 
that rc'sts government as well as property on [irescrijit ion, ami 
tliat acconlingly approves of an irres[)tinsiblc and c.«>rrupt 
oligarchy gOA"(*rning England, until the Fiench Uevolulion 
breaks out, and then is recomdlabh* with somc'thing worse — 
soimdhing very near b) llu’ c«)rru[)t and tyrannical di'spotism 
which he had jiassionately <lenounced some twenty years 
liefore; avo find a vieAV of imirals that r(‘sts right eonduct cm 
tjpinions, manmu’s, Ijahits, as external olijective guides, or else 
tin ]M'ejudict* ami mere strong feeling as internal iiistrm^tois, 
insteacl of on ('<Me<'.iencc;, r(%isori, or utility. 

Tliis stamp of mind that clislikes all change, at- thci Ib-loi' 
lUiilinn would have, eondimiried it, and woiiM liavo b.cii mi 
the ^ idci of J^hiliji ii. ; at the rise* of (’hristianity Avith the 
]»er. i/aiting Emjierors. A<*c'onlingly Jhnke not only haled the 
Uevolntioii, hut despiscid the ne.w moral jdiilosojihy springing 
up in England, one of the most rernarkahle intellee.tual movav 
ments in onr liistory ; he kncAv nothing of thc^ groat new 
phiIoso[)hy springing up in Germany, including a pliilosophy of 
politics mcu’c deeply based than liis oAvn ; and he despised and 
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(l(itcstod the new political pliilosophy tliat had arisen in Franco, 
altlioiigli it was a speculative, development of the philosophy of 
Locke, which contains the nrinciples of Burke’s earlier political 
creed — a circumstance wliich made it oxtnumdy diflicult for him 
to answer the new theory in the Appeal from the New to the 
Old Whvji^, 

In every direction he was a reactionary or rather a con- 
servative, in full and entire sympathy with things as they arc, 
with no belief in and no sympathy with progress, the chief 
thing for wdiich the human spccit?s was made, find the capacity 
fur which in all directions is the solo thing great or hopeful 
al)out it. Ill ffict, ho finds his ideal ratlior in the jiast than 
the future. We see with him in all cases the fond bfick- 
ward glancci on an imaginary past, neviir tlie forward hopeful 

fo^Ak idealised and vanished age of chivalry, 

never th(rT?TiT!5l^5HHp?r for tlui more glorious future 
winch was comin^feBH||^h Condorcet and many of his e-on- 
ti*mj)urari(\s hailed fnSqtafar, and the liopo of which sustained 
them in the hour of death. 

And yet sueh a spirit as Burke’s has likewise its uses, though 
f)f the negative ord(U*. It forces us to redi'ct on the gnjat 
v;du(‘ our a(‘.tual and realised conquests ; on sociidy, that 
“great partnershi]) in all })erfectiuns,” together with all its 
blessings— arts, learning, setthMl ordt*rly government, security 
of pro[)erty and person ; conqads us to jwi/.o them and not to 
lightly hazard them — the sul)slantial goods for shadows, or the 
proved chimeras and impracticable ideals of mere social theorist'-’, 
charlatans, or self-seeking d<mingogues. 

Both the progri*ssivo and <‘onservative types of mind are 
necessaiy for assured gains, Imt which is the more, necessary 
the history of our spe«’ies and the. history of civilisation has 
answered in the, nuvst decisive manner. 

It is true, Burke would “improve” in pi'.i(*lioal ]Kdilies, but 
within very narrow limils; in religi<ui ami morals and })olitieal 
.sci(‘iicc ho does not even believe that any fui'ther trutli is to 
be. found. We are in possession of truth. It is a question, as 
with ihv. British constitution, not of pursuit but of euji>ymeut. 
“It is good for us to be here,” as he says, just where we are, 
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and this at a time wlicn the first chapter of a new and glorious 
revelation of truth, religious and moral, had already been 
written in the German critical idnlosophy, and the further 
chapters of which the progress of science and criticism in our 
century has almost enabled us to complete ; but a revelation 
which would never have been vouchsafed to those who think 
that they already hold truth as a finished conquest and in full 
acquisition j or who do not know that the clearing of the 
searching eye for truth, the widcming of the perceptions and 
intuitions of beauty, the liner feeling for justice and tlie senti- 
ments necessary to carry it out, even the discoveries, inventions, 
and conquests in the material sphere, are all (ionnccted in the 
great forward ages of humanity, and that it is dangerous and 
almost a crime against humanity to repri'ss or check the move- 
ments of the. mind in any forward and ho^^ul ' * ' ' 

The French Revolution did not fundll^^^^ change I'lirkeAs 
character or tuni liis brain, as Ruckle ; but it alariiKid 

and shook his Jiaturc, drove him oui^’of his former bettiT 
self, and distorted his perceptions. It troubled him beymid 
measure, with his alarmist and excitable tenip(‘raiiient, and 
with a teeming imagination ready to give* his alarms a vivid 
shajic. Tlirough it he saw a dearly-loved worhl, an ohl and 
(dierished order, the only conciavalde, the only desirable one 
for him, threatened with utter destruction by the most horrilile, 
monstrous, and portentous birth of time, a, savage, insurri'ction 
of the ferocious rabble led on by visionary fanatics or 
scoundrels; and he saw the incredible thing take place, the 
thing without a parallel in history succeiaL surely was 

something transcending all natural laws, all experience - - a 
sort of mirach* — and this is indeeil a thing to trouble tlie 
mind ; and as the portent continually took some, new and 
hoirible sliape, it threatened to “confound his sovereignty of 
reason.” 

The monstrous, foul, iiicredibhi thing he liad lived to s(‘({ 
trimn])hing : no wonder it gave liiin, above, all men, a slmck, 
whieli imaeasc.d till it ]>e.came an incubus In*, could bardly 
ever shake (jH*. Was tht; Revolution a thing fn)m hell, the un- 
loosening of Satan proj>hesied in the Apocalyjise for a thousand 
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yeans? All too like it appeared to his affrighted vision in 
179 G, aft(jr its murderous success at homo and its viotorios 
abroad. It was now in the seventh year of a triumphant 
course of crime. Hence his undying, almost frenzied, hos- 
tility to it. Hence the i)eculiar mixture of awe and fear 
and liatred of it in the Letters on a Regicide Peace and his 
Letter to a Noble Lordy in whieli he calls it tlio “mother of 
all abominations.” 

We have the advantage over him of knowing nujre of its 
triK*. nature, causes, cours(‘, and consequences. He died in the 
liour of its greatest triumph ; hut, convinced of its being the 
last of (wils, lie strugglcMl against it with superhuman energy, 
and he died defying and cursing it; not, however, till he had 
intlicted a mortal wound on the immediate and passing phase 

Eor this body was resolved to 
eoidiniie tlu^wOT^^fcfoigland, the thing that Burke of all 
tilings desired. Pitt no choice, and despair turned 

hiigland at bay. It \\^ thmi that Burke’s scathing philijqiies 
did their work and roused England. A now and mon*. formi- 
dable coalition was formed, and the tid(‘, of war turned against 
France. Tlic e-orriqit Directory was dissolved by one of its 
own generals, and the Kevolution in one of its evil forms was 
linished. 

Ihirkt*. nursed and roused the warlike spirit of England to 
contend successfully with France. He did not conquer the 
Kevolution. Its spirit rost? again. It was not a thing to be 
|»ut down by cannon, though the consequences of its [irin- 
ci|)les might lie i^ostponed. What there was in it of good, the 
imm(»rtal [lart, was invulmu’ahle as a spirit; and this part, the 
real essence of the Kevolution, was destined to rise again, to livi*, 
Jiiid jnevail. 

For the essmua*, of the French Kevoliilieii was not that 
startling seri(!S of dramatic and terrilile acts that held Em(>[ie 
spellbound for years, with all eyes turned to Paris : the 
series of surprises turning 011 the accidents of im*n and circnin- 
sUmces, on wbether Dauioii ci>uld einiu* to levins with the 
Uirondins ; on the peeailiar eharaeter and teinpevameut of llohe- 
spierre, a ini.vtunj of tiniiility, vanity, and fanaticism, whicli 
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in.‘ul(5 him in tho midst of danger cruel and remoivscless as death, 
and a cliief agent of the torrents of hlood that llowcd during 
the Terror. Tliat something startling and likely to have come 
in any case was still more likely when the new legislative 
asscMiihly juet, — a collision between the kiiig and Assembly, for 
the n(*w constitution left room for a quarrel. The Assembly 
had too mucli power for any kind of monarcli, as Ihirko had 
pointed out, and “ for a Kcpublic there was a king too much.” 
Therefore a collision was nearly certain. The Girondins, who 
were Kepublicans, beat the Constitutionalists. The king exer- 
cised his veto. The people were called in, as in the theoiy of 
the Contrat Social the majority of them had the inalienable 
right to decide, as they had even in Locke/s theory oi’ govi'rn- 
meiit ; and so there came the 10th of August and the storming 
of the Tuilleries. 

The principles that underlay the J^‘';J.ation might have 
taken this or that temporary in(*arn;lp't;"whelhor in laws or 
constitutions, might hav(^ been put in practice! by this group or 
that for a time ] they were bound to work (»nt in the total ami 
in the end, as they hav(! work(‘d out, into gnsiter political 
power and social consideration for (he ])eoph‘, !Mid even a greatm* 
shale in the distribution of wealth ; into greater jiolitieal 
ami even gov(*riiing power for the middle ('lasses, the aim of 
the Girondins ('arly seen as the goal ; into greater se,o[)e 
for ability as the resnlt of its n^volt against exclusive 
jiriviJege. 

These were the main things tliat the Jte volution originally 
aimed at. Tli(‘S( things it has liiialiy realised. Donbth'ss, 
more things Avere (jontaimMl in its jn-ineiph's ; but whether they 
also will 1)0 realised is in the womb of tiu! future, for llie 
Ib volutioM, at least in l''ranee, is mit y(*t liriisln^.d. 


§ « 

At the hour Ihirke was writing bis selieme of things, the 
outlines of a diiVenmt, of a luiw and greater world were laid 
dowji by the ihirpose of tlie Universe, and the final source of 
progress; of lujw science prompting to new discoveries and 
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iiiV(MitioTis tliat would revolutionise and vastly increase tluj 
iiiast<‘.i‘y of man over nature ; that would change and improve 
social life, multiply comforts, and minimise poverty and 
misery; new sentiments stirring in the brains of men wholly 
alien to the old sentiments of tniditional loyalty and feudal 
feelings; sentiments intensified hy the iiinat<i dignity of the 
imlividiial man, first let loose at the Koforniation; desire for 
freedom ami independence; love for nature and for simple 
imcouveutiomd life according to nature ; new ideas also of 
religion disjdaciing the indilVereiit and somnolent theology of 
the (‘arlier half of the century, and more true, because*, resting 
on tlie rock of reason, itself a revelation, and on universal, 
ini'llaeevahle intuitions ; finally, a new im'rality and a new 
view of government following this general illumination of tlie 

The total wc are now, a hundred )'ears after the 

Ih volution, more se^^SIJt-od from the England of 1760 (the^ time 
of Ihirke’s entrance into puldic life) than it was from the 
England <*f the Wars of the Roses; in sentiments, manners, 
opinions, — all those tilings whlidi lUirke insists ujion as of so 
mueli iin[H)rtanc(‘ in relation to law and morality. We rannut 
now feol as he felt. Only a person of peculiar powers like tlie 
poet or historical romaneist, only a Seott, can so feel, and not 
many of such, for tin? actual life was far otlier than the idi'aiised 
one. Moreover, there eaine with the 2st‘W Age a great burst of 
|>o(>tie genius lioralding its dawn, itsidf alone a rare and remark- 
al)I(j [ilicnonienoM, and a further proof that a new world was 
eomiiig; remarkable, too, in that Ihirns, Hyron, and S!n‘II<‘y, 
even Coleridge, AVurdswm’th, and Sontliey, at tiisl, wci’e all in 
• vnilialhy willi Mn* new spirit and the Ereneh Revolution, with 
tin* ;is yrt unrealised hut heaiiiil’iil ideal that hung lloal ingin the 
clnud.s, "riiey were w’l'ary of the aelual, and across (lie accidental 
and tmiipniary liorrors in Erance. the poets sa.w tin* great 
l)rineipl(:s that \ven^ striving t(» become n^alised and which w-cre 
the (*,ssene<i of the Revolution. They made abstraction from 
the aberrations, accidents, or fatalitiOvS of the hour, which did 
not impugn greater good they expected from it. 

And so it happened that the revolutionary s[)irit had in 
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sympatliy with it, the discontented poor, the discontented rich, 
discontented ability, the philosophers, and lastly, the poets ; a 
vast and august confederacy, all the better elements, if not the 
greater numbers of a nation, a company that nothing could resist. 

And this not alone in France but in other civilised countri(?s. 
In vain, then, save to hold the principles back for a time until 
it would be safer to give them free sco])e, the twenty-two ^'^ears* 
war. In vain the repression in England. The cause had 
conquered almost before the last cannon-shot was fired that was 
meant to extinguish it. And the small but rapidly increasing 
hand of reformers, after the peace, had only to go on with an 
ever-swelling tide and increasing numbers to victory. 

The Eovolution came to England ; but it took a very diirercnt 
course from what it did in France. It is not marked hy ^ 
“Revolution days ’’(July 14, or Augu^Uj£'_ 
sensational capture of Pastilles to ushf^,^’>r ‘There were only 
great demonstrations at which resoluti^X/'wcre ])a.sscd. lint 
it was found the people were resoluti*, and their leadiTs were, 
resolute; and amongst these a n(‘ph(‘w oi the Diiki*, of licd- 
ford (so severely satirised by Ihirkc), true to the trarlitions of 
his noble houses, Lord John Russell was in the front, and hid 
the movement to linal victory. 

The Pill was carried, and the “sacred” constitution was 
reformed, rotten boroughs disfranchised, large new boroughs 
were created with the improved instrument and with the new 
infused blood. A most important series of Liberal reforms wen* 
carried out, but with no <l(\sperate results, no mob violence »>r 
mob rule. All gloomy prophecies about ])ro|)crty l«*ing in 
danger were fa Isilied. Why? Peeause, in thii lirst place, the 
romposiiioti of the National Assembly or House of (Jommoiis 
(tlni lirst considerathui with Purke) was m)t changi'd but im- 
jiroved ijy the introduction of tlio mnv men, particiularly the. 
great. em])loyers of labour; secondly, the franchise ha<l oidy 
biMMi ]»artially and e\]>eriinentally extmided. Tlnu’ci \vcre no 
paid members in fear of losing their seats, no unscru])idous 
]»olitical gamest(U's like many of the members of the Convem 
tion ill fear of juinishment from a counter-revolution, and not 
many mere thc*ori.sts or impracticable fanatics. 



BURKE 


173 


W(* liave had two other reforms iu the constitution since 
tlioii, one in 18G7 and one in 1884, with the llnal result that 
we have come practically to universal sullVago and domoeraey, 
th(> sovereignty of the people*, Avith great benefit to the working 
class, and without detriment to other int(;rests; and thus far the 
Ke volution has justified itself, ami Burke’s fears have proved 
<rroundless. 



BENTH AM 

I. WOliKS IN GKNKUAL AND TIIEOKY 
OK M()KAL8 

§ 1 

Burke’s political philosopliy, so impressivoly clelivorcMl, so 
original in parts, a mixture of persuasion with gootlargumj^^z 
so roa«lily intclligihle and so easily a Slew 

creed or liody of priuciides for tlic party, as well as a 

definite pra(?tical policy. The creed was much superior to the 
narrow, in^gative, and unenlightened one on which it liad suh 
sisted siiKic Bolingbroko wrote his Patrud Kiiig. It not only 
furnished that i>arly with new and more reasonable* prine.ipl«‘s ; 
it thereby really transformed the party in some considerable 
degree in resj)ec!t to its niain function and aims. Far away 
from the forgotten watchwords of passive obedience^, and non- 
resistaiici', away ev(in from the ]»rinciplc‘.s of the Cknirt party 
that Ibirke had so severely denounced in liis Thougltfs on ihr 
Preamt Dianmtenfs, their mission for the future, as outlined 
by him, was to maintain intact the fundamental institutions of 
the, country, the Crown, the Church, tin; Aristocracy, and the 
fundamental institutions of civil society, sncli as property, at 
that lime ilireatened, and, as a means to these great ends, to 
resist, all innovation. Ihirko’s own ideal statesman indeed was 
he who could at once ctaiscrvc and improve, conserve the good 
in the old whih; grafting upon it, if the time was suitable (as 
it fr«-quently was not), an improvcuiicnt tliat did not involve 
anything wholly new either in fact or principle, because, as ho 
repeats, “to innovate is not to ini])rove.” Tlie Tory party 

J<‘arm*d thoroughly the first half of his teaching. They 
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inopportune, tlic idea of improvement or reform 
of jiny kiml, and thus left it to bo moiio])olised by the futur(3 

l)in*in,L*’ the tremendous life-and-deatli first with tlio 

licvolatiunary (government and tlnm wiMi X.ipoloon, tbe AVliigs 
liiid no ebniicc of power, save for a bn'rd' pcaiod after Pitt’s 
(IcNitli, in 1806 ; and tlu^. war, as J hirke ]>i‘oplicsuMl, Avas destined 
to be a long one, as well as jirodigal beyond all example of 
blood and treasure. Tliis war, bowovm*, so disastniiis during 
liurke’s life, and, in faet, nj) lo the t«‘mp(»rary peaee (1802), 
was linisbcMl Avith glory, ns ibirke prophesied it Avoiild bo if 
Prilain put forth all her energies. It Avas finished, and Avith 
such ellecd that England, that appeared sinking in 1797, 
oi'eii[)ie.d a more commanding iiosition in Europe in 1815 than 
before h eld ; from all which it might luiA’^o beim 
(‘XI K oted l^‘‘^ty, Avho liad so firmly held the hi^lm 

and saved tin* natfSfe^and largely aided to savti Enropt; from 
Napoleon, Avould enjoy a long lease of poAver and i>opn]aritv. 
P.ul 1-0 it Avas not, for the c<.mclnsion of peaee was (piiekly 
followed by givat distress and im*reased pnnperism, ebiidly in 
tlie gr(‘at maunfaediiring districts. Th(^ distress, for Avhicli the 
govaa’iiimmt Avas partly blanu^d, aroused dise.ontimt. The dis- 
r.ndcni, as usual, Avas fanm^d by demagogue orators, such 
as Hunt. It spnvid rapidly, and it gave to the genuim^ 
reformers, the Hadieals, like Sir Francis IhirdeU. and tin' 
advam i'd Aving of the old AVhig party, their long-lookcHl f(»r 
Opportunity. The old ery of parliamentary reform as the 
first condition of all other rtdorm Avas rais('(l afresh. The 
(try increased in volunn' and in emphasis, hidng caught ii]) 
hy the vast mass exidinh'd from the sullVage. Immensi' 
nu'ctings in its faA^our Averc held in the great toAvns, some 
of Avhiedi AA’cre dispersed hy tin*, military. The excitement 
ineivasi'd from day to day; the spirit of the peo]»le Avas 
roiisiMl, ajid all the signs of a great approaching strnggh' 
aj»[K‘areil. 

lint tin* greatet cand most ominous fact Avas that the ery 
''vas taken nj) hy lh(> great leaders of industry, the miUiral cliiefs 
of tin* people in tin* manufaiituring AA^orld ; hy that ncAV and 
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most powerful Jiml growing interest to which the grout Iiulustrial 
Kovolution ha<l given birth. Hero was a new natural aristo(;rac-y 
foiin<l(‘(l on wealth and loadorsliip, tlui cliief sources of all 
aristocracy; yet very few could hope to get into the House, of 
.Coirimons ; not oiu*, ])v any possibility, into tlie lJp])er House, 


jinto which iioiu^ connected witli husiness, save a hanker, ]iad 


ever ])een admitted. 


I>uikt‘ ha<l early noted the disrontiuit of this class, whicli, 
sim (^ his tilin', Iiad grown far nmre numerous and ]>ow<*rrul ; 
they had w(*alth, they had social power, their emplov«‘es werr 
far mon? depernhuit on tlieir capihd and enterprise lhan the 
vassals and retainers of the femlal chiefs upon tlu'ir lead and 
[irotection. ]hit they lind no politieal power. This shd/ of 
things was nnnainral, ^^lot in agreenn ‘lit with actual facts and 
social forces, and eonld not last. From the day tha t 
employers of labour and other ca])itali»lWJHPTf^®ihe reform 
movement, its success was assured, and (puistioii of tilin'. 

Finally, tln^ reformers had found a prophet wlio liad ah*ca<ly 
outlined a sclu'me of ideal legislation very suitable for fntnn* 
reformers to Avork out in practice, and one wdio had already 
written on the Constitution and Pari i anientary lleform. Tin* 
men of light and leading on tin? Radical side, like Sir Samuel 
Romilly, in search for the Locke, of the, coming revolution, 
announced tliat they liad found liini in the persnn of Leiithaiii. 
The Paines and Godwins liad Ix'en found to he eitln'r too 


extreme or hopelessly visionary and impracticiahle. lUit here 
was a man, jiractical, public-spirited, philanthropic, a clear and 
vigorous reasoner. a man to interpret and express the practtieal 
aspirations of J'mglishmen at bottom fond of liberty, haters of 
opjiression, hut also, from long instinet, and, until gn'atly ])ro- 
voked, law-abiding — a man, too, with a new and si'emingly 
sini])le moral iihilosophy, and Avith a new political philosojihy 
very <liflerent from Lurke’s, and suitable to their purpose. 
Rcntliaiu’s utilitarian philosojihy Avould appeal to the common 
senses as avcII as the sense of interest of the Phiglish people ; it 
Avould bo a good pliilosophic supiiort for present aims and 
future policy fiftcr victory. Jlentliam Avould lie the man to 
give tlie ansAver, to furnish the antidote to Ihirke. 
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It .so liap[H!n(Ml, too, by go«Ml fortune at thi.s critical Ktage (jf 
Kuglisli politics that therii were gathered round Bcjitliani a 
siiiall knot of abhi Jiieii, whoso abilities, united to tho.se of 
IJentliani, were ncces.sary to formulate, a j)rogramme and to 
furni.sJi arguments for the reforrriing party. Tiie.se. men Avere 
jiartly disciples and admirers of JUmtharii, but also original 
lliinkcrs, Avho each cojitributiMl parts to the future Liberal 
policy ami aini.s, the principal iMung Komilly, the laAV' reformer, 
James Mill, the hisbnian of India, economist and immtal 
philosopher, Hicardo with his r<‘vi.s(‘d vm\si<m of A<lam Smith 
eiidoising the ayst^mi of Laiaac:: /aim and fore.shadoAAung the 
future policy o^pobden ; in short, the greatest area for freedom 
of coiitrac.ts aM* non-interfereiure. hy goviMMiments in tiie in- 
ii.slrial sphere (except Avliere. it aln^ady existed in favour of 
y^ersh together with Free Trade. To this a«ld [leace abroad 
111 "' i'l ‘ t rem^ifli 1 1 i oi m‘, imd there was a. very attractive 

programme, sujipoi*^^ hy arguimuits that Averc very dillicult 
f<ir llie Toih's lu» ansNM'r. 

It Ava.s a, programme, to attract tin* groat employiM-s and great 
capitalists as well as the millions of the. unenfranchised, since 
Ikuitham advocatcMl virtually universal suHVage. 

TIkj unenfranc.hi.sed multitmlc*., iJie capitalists, and the 
plulosopheis, this lime nearly all on one side, formed the 
anuy of attaiJx. The lielp of the last Avas A^uy important, 
and for tin' (irst time they worked “in corps” — the thing to 
which Ilurke .so strongly objected — and all three forces Avorked 
together, and to such pur[K)se. that a peaceful political revolu- 
tion Avas r ltected of more signiricancc than that of 1G88, wliicli 
transhirred the sovereign authority to the arisUxjracy, — a re- 
volution that transfi-rred [lower to tlie rich middle class, ojiciuhI 
out a long career of [lolitical and social progress ; of reform in 
all directions; a [irogressivc movement Avhich is hardly yet 
('xh.'iusted. Ill Mil’s movement mucli of tlic central iin])ul.se, 
t'sjieciidly as regardecl kiAV n'form, as AVi'II as the. com[)lctc 
lhilos<ipliy of pnigress, moral ami jiolitieal, came from rientham, 
in.soinucJi that the wlmlo after it had cuin|ucred has been called 
lleiitlianiism, after his iiaiiio 
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§2 

The new but liitlierto neglected prophet, accepted about the 
year 1817 as veritably such, was a remarkable man in many 
ways. He was a typical Englishman of the best kind; a 
reprt'sentative of the peculiar genius of the English race, which 
l>urk(» was not ; practical, clear-sighted, of much common sense, 
filled with popular sympathies and public spirit. Without the 
great imagination, the dazzling rhetorical power, or the exc.es- 
sivc semsibility of Ihirke, wdiich are so many impediments to 
the discovery of truth, p(*rhaj)s without the depth and originality 
of Ihirke, he was also entirely and absolutely free ficmi the 
prejudices which lUirke possessed and so jiowcrfully defended, 
but which llentliiini considereil to be the chief cause wbich 
hindered the improvement <»f mankind . lie had 
himself from liacon’s Idols of the? Trib(‘, 

of men, and from tin; idols of the ThlvlJi*, as be bad little 
or no respect for previous philosophers or their syst«‘ms. Ho 
had not equally deliveriMl liinisclf from tin' last weakness of 
idiilosophers, the Idols of the Cave, those deb'e.ts ami iiilirniilies 
proce(‘ding from their own peculiar mc'nlal and moral natures. 

He had clearness of vision, love of Irnth ; he possessed in 
high degree* the logical facnltv. Jlnt Ids miml was nioic that 
of tin* rcfe)nner than the. discoverer of ti’iith ; lliat is, it was 
Tinirc Jitted for s* ang an evil ami «levis:ing a [)iactical remcily, 
than for abstract s[)Cc!ilation, <»r making discoveries in specu- 
lative morals or jxditics. It is true that be wrote much on these, 
subjects, and in lii.s early years wrote well ; that bis Frcujnwni 
on Gorurnment is clear and vigorous; that both in it and in 
his Thaoru of Dnjii^lation In; makes very ha.ppy a])])lications of 
his priiici[>le of utility. The latter is an important hook, which 
has luni much influence. Still it can scarcely he calleil a 
great liook, while the PrinripJes of Morah and LfujidaiUm is 
an inferior book both in design and execution, and especially 
weak where it att(;mpts to deal with morals. 

It is as a law re.fonner and a ])()litical reformer that all his 
powers arc* shown ; and a practicable sebmne. of reform in Ibese, 
(lepariiiients may be; as true an invention or discovery as one 
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matle in the physical sphere, and of essentially the same kind, 
only far more dilhciilt, because the physical inventor has only 
to deal with physical laws and phcnoiiiona ever the same, w]iil(‘, 
the reformer or reforming statesman has to deal with conipli- 
(iated and shifting phenomena, living i)henoin(.‘na, acting and 
reacting on each other, in which case to devise*, rennidies for 
evils, or to make an iinprovement without producing greater 
tjvils, is peculiarly diHieult. Such a mind rarely appears, the 
constructive mind that can devise tlie appropriate (jure for evils, 
or means to foreseen good ends, iKicause he must be a man of 
scienc(?, and an inventor also to find the remedy, as well as 
a man of virtue to desire to lind it ; and tlie union of these 
(pialitios is rare. In Bontham they mol. 

With an active, restless, ex])loring mind, that ringed in all 
impr oveinent, like Ulysses he namhl lu* a 
“ ’.ringer of ue\P^^’^s,” provided they w(‘n». better things. 
|ile did not dr(‘ad ¥Wiovations as Burke did, because t‘.wry- 
lliiiig good was originally n(*.w, lienee an innovation. Witli a 
patriotic iiiiiid, and an Knglislinian’s love of lilierly (liis one 
jiassion beside his i»assion f(*r truth and tlu^ jmhlic goiid), 
he strongly d(*sired that birthright of freedom vrliicli their 
fathers had vindicated against tyrants; and nciihiu* Ilain}»den 
nor Sydney lias spok(*n holder words in behalf of fieedom 
and against tyrants than Bentliam in liis patiers on Padla- 
)iimlary llrfiniu, against the Sidmouths and Castli'ieaghs, the 
tyi’ant^ of Ids time. 

liis pas.-i(»ii for the general good made 1dm a reforim*r ; a 
reformer of the constitution and a law reformer, and the greatest 
of reformers because hewms successful where (‘Vi'ii the grt'ai and 
hold Puritan reformors failed. Nearly t wo hnudied years ago 
they liail changed the constitution tcmj)orarily. Tlioy liad 
intended mnch more ; intended to reform tl:-' Law and the 
(jliiircli, hut, as (h'omwell said to faidlow, “The. sons oi Zerniali 
an*, too strong for ns.” nenthani succcetbal. The. time was 
rijK*, and the foidiinate. ht>ur coincided with the ap[)caraiiee of 
the right man. The hour of reaction was (aune against Tory 
tyranny and against nsuvpation of the government by an 
oligarcJjy, wJietlier Tory or Whig, against sanguinary wars 
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iiiisancti(HM*(l hy tlie consent of the people for tlie benefit 
mainly of tlie l)etti^r classes, Imt for which tlie people had 
largely to jKiy through their wages reduced hy great tax(*s and 
loans for war piir[)oses. The accumulated corruption in tlie 
goverinnent ami in high places, and the sufferings of the sullen 
nniltitiide, (;onld no long(?r he endured, and a low nnuiacing 
murmur of discontent swelled at length into a loud and 
universal cry for reform, and before all else parliamentary 
r(‘fonn, tln‘. reform of the English (ionstitution. 

In the great struggle that ensiicMl licntham took a. lending 
part, and it was his principles as given in his Man (i/‘ Padia- 
nieiilaru Jitjhnn that largely priwailed, not indeed fidly at the 
Jirst Reform Rill, but at the second. 

He did more, lie sketched out iind filled in the outlines 
of each specilic reform in law: reform i n the crii^ inaU<iyi^|i»f:^ 
with a theory of ])unisbment more. rationj^^SSrcMiTaciainl with 
our moral sentiments, more humane, and I'^dVe ellectivi? ; reform 
in tln.i judicial esiablisbmeuis, iu proci’duri?, in the administra- 
tion of the l/piity Court, so as to dimiiiisb d(*lay, vexation, 
ami expense, as the result of all whieli lie, has lieim a greater 
henefiictor of the English ]KM»pIe than any other philosopluu*, 
(.»r even than most statesmen. “ I do not know,^’ says Sir 
Henry Maine, “a single buy reform eliccted sinee IsMitham^s 
day which cannot be trafuM to bis iiiflueiici*.” Elsewhere the. 
same writer says, “It is impossible to overrate. Ibe importane,e 
to a nation or profession of having a distinct o])jeet to aim at 
in tlic pursuit of improvement. The .s(ie.ret of Roiitliam’s 
iniiiiense influence' in Englaml during the [)ast thirty years 
is his success in placing such an object before the eountry. 
lie gave us a clear rule of reform . . . made the good of the 
community take ]»rec(Mlcnc(‘. of every other object, and thus 
gav <3 (‘scape^to a current whicli liad long been trying to lind 
its way outward.”^ 

'riiis is high ]naise, but not iiiucli more, than is duo iu the, 
«le[)ail,meiit of law reform; and if the same praise cannot be. 
give , 11 to Ids tbc<.)relieal speculations on morals and law, yet 
soiiietldng is still due b) the memory of the man who devoted 
^ A'/icictd Lan\ pp. 78, 79, 
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Lis life to the discovery of truth, to the service of his couiitry- 
iiicii, und wlio, by avoiding tlie extremes wliich lead to anarchy 
or dc'spoiisiu, showed the safe path of i)olitical progre^. 

§3 

Born in 1748, .T3(nitharn liad speculated much and written 
iimcli before ho took up the cause of Parliaiiientary Keforrn. 
Fillcid with restless energy, fired with a liigli aiuhition, and 
full, t»)() full, of coiilidcuce in himself and his powers, he wrote 
much in his long life on Morals, on Legislation, on I*olitical 
Keononiy, on Political Pliilosophy, on Prison Iteforni, on Law 
Keforin, on tlie Codification of Laws, and on many otluir con- 
iKuded subjects. His first ]mhlisheil work, imhlished so long 
jjlUyg 1776, the year of tin; Declaration of American Tnd(»- 

(m Government, which struck at 
the very outset thl^ keynote (jf much of his life-work, wliich 
was to furnish light on law, as a s])eeulative scionci?, with 
a view to amending jiractice. It is mainly a critieism of a 
single chapter of Blackdone's Conim(mtarie,<, dealing with tlie 
oi igiii of government and law, but a criticism which reduces to 
a logical ruin the well-turned sentences of the autlior, especially 
where lie liolds, in a hesitating fashion, the. Loe.kcian theory of 
:in origimd contract or conveiilion as the origin of law and 
government, and the subject’s duty of olxMlience. Bcntliam, { 
on the contrary, holds that govm’niiicnt and law owe their 
origin and continuance to their g(‘neral utility, and that our 
duty of olxulieiice is owing to tlieir continued utility, and also 
that disobedience and resistance, in extreuu'. casi^s, can only he 
deie ruled on tlie same ground of utility. In this brief essay 
is also to he fouiul much that is afterwards maile use of and 
further dcvirlopcil hy Austin in his Lerturea on Jtirisjo'ndf uce, 
espc<*,ially tlui best known and really best part of tliiun, en- 
titled “The Provinee of Jurisjirudcnce Determined”: the 
th(M»ry that law is the ccimmaiid of the sovereign, wdudher 
OIK! ora body (though llohhe.s had already said the same); 
the true marks or tests of sovenugnty and suhjee.tieu, namely, 
the fact of the bulk or majority of tlie people being in the 
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habit of (»]kmUoiico to the coiiimniuls of the one or body, sucli 
aur. or ])0(ly IxMiit' sov<‘r(‘iifn, thos(^ o])(*yino sul)j(*<.*,l;S. 

llontliJim I lion tiirn<‘d i<» tlio siil»jt*ot, <»f pliilantlirnjiy, with 
whi«‘h from natural disj>osition lio HynijKithisod, a.n<l wliidi fr(aii 
Howard’s labours was iinioli in voiruo during the last ijuartor of 
tlio (‘i,L;hlo(*nth oontury. The suhjiM*t of prison reform lirst cKaai- 
piod his tliouj^lits, and from that he was led to the eonsidoration 
of the whole suhjeo.t of [>unishment. I hit a theory of punish- 
ment ejuinot be worked out without rcferonco to the oirenec^s 
wliii-h punishments arc inteiuhid to prevent or lessen — their 
<?enoral nature, their several kinds and degrees. AVhat are 
olfenees? They are nets or forbearances contrary to law’, to 
law as it actually is; violations of the rights conferred by law’, 
wludher regarding pi‘o[)erty, libiwty, reputation, or tlu'- fullil- 
numt of contracts. Jhit tlu', civil law may he imporfejij^jjJJj^/ 
rights C(^nferri‘d questionable, the punish me1Tir*lmrbarous or* 
f^xc.essive, in fact unjust. How’ are wo to know wdiether tin*, 
law- is good, the rights projier, the punislnnent just? The 
answ’cr in all eases is iln‘ sanu» : Ihe test of goodness or justice* 
is the ])rodiiction of greater good to the ciunmunity. ihit soim* 
had alren<ly said as niiieli, ami Ih*nt]ia.m for gnsator accuracy 
allcjs tlie wau’d ‘‘community” to “ihe greatest nnmher” in 
that conimnnity. Tn tlie (%asc of piiuishmont, as all punisli- 
7 uent is pain or evil, it can only la? jiistilied if it ])n?V(‘nts 
! greab r [lain to om? or mon?, and the licst and most just jmnisli- 
iiKMit is that W'hicii host conduces to this general end. There- 
fore tin; legal rights, the olfeiices, and the punishments should 
1)0 revised under considerations of utility. 

Put he had also p(;rceived that acliona Avere ])nnishcd, and! 
sometinu's rewainhal, hy moral opiniun or moral rules, thonghf 
these moral rules might be WTong or arbitrary. Tin; same 
question therefoi-i; arises again : What should he tlie moral 
rule in such ami sueh cases'? how should it deal wdth smdi 
and sueli actions? His answer is : Those acts should ho praised 
wliose temh'iicy is to inenjase the quantity of liappiness in the 
C( an mu nity, to produce the greatest halaiiee of [)Ieasure; those,' 
put uude.r ban which had the contrary tendency. 

A(H;oj«lingly, in 1 780, Jkjiitham printed for private circulation 
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liis Principles of Morals ami Lefji^aiian, wliidi tiimod at 
thr, a})(»V(* general iMeas : an aniMlious )»iit nn(inislie»l 
jukI al>or|.iv(^ hook, in wliieh Mien*, are no ]irineij)le.s of civil 
l(‘gis]aiion, only a very slniulcr treatment of tlie jji’ine.ipk^s of 
morals, followed by a theory of pnui.shment, and an inter- 
jiiinahle cliapter on olfences and their elassilic.ations. 

llis wJioIc tlieory of morals in particular is incoherent, 
sliallow, and fragmentary. Still, as the theory of utility 
in its simph'st statement underlies his theory of legislation 
and his scheme of codification, as lui undertook to give a 
justification for every projier law from the princi])le of utility 
alone, and, moreover, as tlie theory has heen adophid and 
develo])Cil by more consistent ami clearer moral tliinkcrs, it 
rr‘([uiros a more careful examination than its intrinsic merits 
_ claim for it. Nor hd tlie reader sn[)posc that moral 
theory lies ouTside onr proper subject. For morals and |K)lities 
a. *5 inseparably connecdoil ; sonic moral tlicory is always ])re- 
sup|)OS(Ml in political specnlathm, in h'gislation, and in the 
administration of the law. Statesmen when they make laws, 
judg(‘s when they interpret them, must he guided, consciously 
or uncoiiscionsly, either wlndiy by consideration of utility (if 
they acccjit utilitarianism), or (dse by their sense of natural 
jusi.ic(», or moral sensi', or l)y the general nmral opinirm of the 
community, based, on a sort of itmn promise, between tin' (mui- 
sider.ations t»f utility and jnsti<‘e. Wi? lind, too, that ]>liih»so- 
j»h(Ms like lIohlM’S and lAicke base their political theories on 
moral theories,— in tlieir case on the theory of natural law ; 
that IJurke, thongli not very (tonsisliMit or cloar on the siihjocd, 
since lie denies that there were discoveries to h(‘ made in 
morals or the [irinciph'S of government, yet lias to fall baclv 
ill Ins political reasoning partly on the theories of natural law 
and utility, partly on tlie theory that men are moved to action 
l^y their moral sentinieuts, manners and prejudices, wliicli leans 
to the new moral school of Butler and llutehesoii. 

With llcntham the moral theory underlying liis [lolitical 
theories is the theory of utility ; the theory according to which 
actions are right or good in proportion as their tendency is to 
produce a hahiiiiH* of utility or pleasure or liappiness, to use the 
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more general word, but always understood to be f^oine form of 
pleasure (or, which is sometimes tlie same thing, a diminution 
of pain). In like manner actions are wrong if tluvir general 
tendency is to produce iiKjre pain than pleasure, more misery 
than happiness, taking into account the whole possible train of 
consequences. 

Lut at the time when Bentham was writing his Principles of 
Morals and Legislation there were already in the field, speaking 
broadly, two predominant theories, — the one the theory of the 
new intuitive school resting on conscience, moral s(uisc, or mora] 
faculty, whose business it was to distinguish right and wrong ^ 
actions ; the other, a mu<;h older one, called the theojy of ' 
natural law, whose contents the new moralists desired to inakc^ 
clearer by providing more definite tests of what they should 
be ; that is to say, they did not seek to construct a theofy^flpg! 
opposition to natural law, but to furnish a further dcvelopimuit 
and a justification of it. Of the remarkable scricis of moral 
systems given to the world ever since the ajipearanco of l[o])bes* 
great work, that of Butler, as given in his famous Ser/ito?is, is 
the greatest and perhaps the best representative. In this book 
Butler maintains that we can detennim* immediately whether 
an act is right or wrong without rcjgard to consequences, by 
a certain part or faculty called consci<*uce, sometimes the 
“approving and disapproving faculty,” a faculty j)artly moral, 
partly intellectual, whose exi.^icnce could m»t ])ossibly lx*, dis- 
puted but “from mere allectation.” It is its sp(‘cial business to 
distinguish moral from immoral or neutrjil actions, just as it 
is the business of our purely speculative faculty or intellect to 
distinguish truth and falsehood; or again of the aisthetic, sense, 
as pointed out by Hutcheson, to distinguish the beautiful from 
the deformed or ugly. There was also the system of Adam 
Smith, who largely agrees with Butler that conscience was the 
supreme directing faculty, but being liable to private bijis in 
certain cases (as even Butler allows) he thinks that a sort of ideal 
or standard conscience, a correcte,d and objective conscience, so 
to say, might be found — not in the individual conscicncci, liable 
to self-partiality, but in the imagined judgment of an external 
impartial spectator. We should ask in such a case what would 
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s;iich flisintercstcfl person deeide ns the ri"lit and projH'.r 
jKjiion ; and to some such device we are still driven wlieii 
(lisjmtes arc vcfeTre«l to an impartial nrhitrator, or wli(*.re a dif- 
i\ ione(‘ is referred to tlie decision of a jury, as to wlio is legally 
in tlie right or wrong, or still b(itier to the decision of an en- 
lightened and impartial judge, who often has to pronounce on the, 
moral as well as legal aspe<tt of acts in a court of justice. 

All these new theoricis should ho regarded in the light of 
attempted improvements in the old tlieory of natural law as 
a(>p]ied in the moral as distinct from tlic legal sjOiore of con- 
duct. hV)r Thitlcr, Hutcheson, and Smith all holioved in tlic. 
Ju.<i Natural^. And it was Ihitler’s ex[)ress aim to discovej* 
fiDin liuinan nature as revealed by psychology, from the actual 
minal constitution of man, wliat course of action was (iorre- 
^HPIMikait to it, was fit, ])roper, and right ; and from this con- 
stitution he argues tliat man acts rightly when he acts according 
to his nature}, his desires, apjx'diics, affections, self-love, provided 
th(‘y are all controlled and advised by conscience informed by 
icasou ; and this conscience, partly moral, partly intellectual, 
was the supreme faculty for directing individual conduct. Tliis 
was a new coutriluition to the old theory of natural law, which 
had indeed, as Hobbes had ])ointcd out, indicated and inculcated 
t.lu‘< particular virtues — veracity, gratitude, mercy, justice, etc. 
There wore moral rules, part of natural law, suggcstial by 
I’rjvson, working (Ui our natural and instimdivc moral seiitinumts. 
Ih'-nsoii and considerations of utility had improved them, still 
1.1 u!y were first the suggestions of nature. In i)articular, the 
dieory of natural law had improved the civil law, the 
eiiancellors and ccpiity jmlges being largely guided by its 
jirineiples in their eipiity decisions. But natural law in its 
:ij)plicatioii to eipiity had been developed as far as was possible 
without new moral ideas or new points of view or a revolution- 
ary interpretation of it, sneh as was contained in lioiissiMifs 
•Icaitrino of tlio natural rights of man. In fact, as Sir Henry 
Maine alUrms, e<[iiity in England, at tlie time of Lord Ehlon, 
had become as rigid and inelastic as tin*- eoinmon law liad been 
when eipiity was first called in to sup[)lement it. Its equity 
had become inequitable from not advancing v/ith the better 
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monil ideas ami scutiinents as well as iJio improved moral 
pvaetice of the time, 

TIumo avms alsn nnotlier moral ilnMU-y ; an old tljmiy 
ivvivod ])y lUniu*, Pii<‘.stloy, and laUa‘ l)y Taloy, wliirli av.js 
0 |»|HKsod to liotli tho old tlieory of natural law and tlio n<‘w 
intuitional tlioories— -tho theory of utility as the soK^ test 
and ]>rinci|>l(3 of morals, llentliam adoj)t(Ml this theory, he 
tells us, fnmi llume. Ho tried to dovtdop it further, and hy 
^nu)d fortune has got the whole credit of being tlie founder 
of utilitarianism. 

TJius, tlion, tlicre were already in existence in 1780 at least 
two moral systems to guide men’s ]>rivate aeiions. Urn* 

was the law of Jiatiire, with a great history of at h^ast two 
thousand years behind it, which olfered itself as a model for 
the (dvil law as well as the source of the moral 
other, the new theory l)ased on eonseiemje, or moral s('nse ; 
and it lay on r»(‘ntham in his assuiiuMl rdic of ndormer 
in moral ])hilosophy to refute the school or schools in tin* 
ascendant. The way in which he attempts to do this is at least 
original. Jfe, j)uts tluun all into two classes, — one called tlu' 
“ascetic’’ school, tin*, otlnir the school of “sympathy and 
anti[)athy,” including jiiost of the cniginal sjicculators since thc‘. 
time of Jlo])l)es. In r(*gard to th(3 tirsl, who thouglit that |>ain 
should sometimes be (iourted and pleasure sbimned, In' simply 
repudiates the view; allirms that the, ])n)iluelit)n of j*ain i.- 
wrong, unless to diminish futur(! ])ain or pr<»mote futur«- 
pleasure. As regards tin*, rest, he attempts to refute; tliem r/i 
hhe, by labelling them all t<ig(*ther, as following the princij)lc 
of sympathy or antij)athy, and then by hh'iiti tying such prin- 
ciples (whethor called moral facult}’^, moral sense, conscience', 
common sense, moral reason, etc.) with, or bringing thmn 
under, the whole genus of innate prejudices, which, of 
course, deserve lu) r(.-s[jcct as moral guid(;s. Tlu;y are “merely 
So many contrivances for avanding the obligation of appealing 
to any external standard and for prevailing upon the reader 
to a(;ccpt the author’s sentiments or o[)inioii as a njason for 
itsrdf." Thtiy arc (question- begging names, to colour (Uir 
pr(ijudi(;es, our likes and dislikes, and like all prejudices the 
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^rrofitest bar to tnitli and liiiinaii iniprovonicnt, “a cloak aii<l 
j)rclenco ninl alinuMifc to clespotisni/^ By tin’s method of 
sinninaiy conviction he dispos<3S of some Jtnlf-do/rn systems 
at a stroke. But tliis is not refutation but a mere 

assuinin^i' of tlu*. point at issue, with tlic additional fallacy, or 
soidiism rather, of assuming that the dillereaii systems are all 
forms of one system. They each rest (ni speealic grounds, 
make separate app(;aLs to reason, and his ])nsinc.ss was to sch^ct 
the best of them, to address himself to their grounds and 
reasons, and, if he was able, to r(ifute them separately. But 
this lie makes no attempt to do. In a footnote, indeed, he 
attemiits to deal with tliem seriatim. But it is rather a tra- 
vesty of (ijich system that he givtrs us, with a contemptuons 
sentmiec or two by way of refutation.^ 

1. us now follow the constructive part of lientham’s f)wn 
thcoiy so far as lu; gets with it. Ife has decided that theia^ isi 
no moral faculty or conscience whose business it is to inform \ 
us of the morality of acts; and as for the so-called law of 
nature, “ peo|)le,” lie tells us, “go on giving you their 
sentiments about what is right and wrong ; and these s(*nti- 
nuMits, you are to umlcrstaiid, ari^ so many cliajitors and 
sections of tlie law of nature.’’ It is solely hy the ]>rin(dple of 
utility that the moral character of acts can he known ; by their 
tcndmcy to ])roduce a halance of hap])in(‘Ss, or if any sjiecial 
facility were eoneerne(l it woiihl lie tlu* faculty of reason, wliich 
is calh^d U[)«.)n to trace the gooil or evil, to make the eoinplete 
«*al(;ulation of (‘a(di, and to strike the lialaiice after setting oil 
the one agiiinst the other. This is indeed a dillicidt operation 
soinetinu‘S. Still it has been largc*ly done for us already; tlie 
c.\p(‘ri(*iioe of the race has not been for nothing as to tlu* good 
or h:id c.onse(pi(*n(a*s of actions (as Mill explains). aM(»rc*over, 
Bcnthain proposes to simplify tlie calculation t)f consetiueiu^es 
very gr(*atly by reducing all apparent ditrerences in kind 

^ Tilts part of Ik iithaiii is so weak that even Iiis disciple. Mill repudiates 
it, since he allows tlie existence and ellii-e of eonseieiiee ; allows moral 
sentiments, whieh point and urge to a]>prot>n:it(! aetions, that is, he takes 
a great stride towards the opjiosite camp, aii<l greatly lessens tlie distance 
hetw’eon his utilitarianism and the H ftriori or intuitional scliool. 
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anioii^^st pleasures to differonccs of degree. This is fnrtunnio, 
for him, if it be true, because otlierwise tlie (piaiitity of plt^asure 
or pain following actions could not be known for want of a 
ccMinuoii measure. Pleasures then or ])ains dilVer in tlegrec or 
inlensity, in duration, in certainty or uncertainty, in pro- 
piiKjuity or remoteness. To these add the fecundity and purity 
and tln‘. extent or number of 2 X‘rsons likely to be affectcMl, 
and we have all that is necessary for our calculation of tlie 
total quantity. 

Tlieu follows liis rules or process for estimating the g(*.noral 
tendency of any act by which the interests of a community are 
aflected. “ Pegin,” he tells \is, “ with any one person of thoscs 
whose*, interests seem most immediattily to be alfectcil by it, 
ami take an account — 

“1. Of th(i value of each distinguishable jjleasui'e 
a 2 ) 2 )ears to be produced by it in the Ji7\si instance ; 

“ 2. Of the value of (Mich 2 )ain which appears to be produced 
])y it in the Jirst instance ; 

“ Jk (3f the value of each [dcasure whicdi aj^pears to be j)ro- 
duc.ed by it after the first. This constitutes tluj fecundUy of 
the. first phiasurc*., and tlui impiirify of the first pain ; 

“4.' Of the value of each 2 )aiii which a])i>ears to Ixj produced 
by it after the first. This constitutcMs the jeeuwlity of the first 
pain, i^Tid the impurity of th(^ first pl(*asurc. 

“ 5. Sum up all the values of all the pleasures on one side, 
and those of all tin. pains on the edher. The balamai, if it be 
on the side of pleasure, will giv(i the good tend(mcy of tin? act 
upon the whole, with respect to the int(3rest of that individual 
jierson ; if on the side of jiain, the bad tendency of it on the 
whole. 

“6. Take an account of the numher of {xirsona whose interest 
:i] (pears to 1)0 conc(*rncd ; and repeat the above process with 
r(?spc(d to ea(!h. Hum np the numbers ex[)ressivc of the (higrees 
of goo<l tendency, which the act has with respect to each 
individual in rcigard to whom the tendency of it is yood iqiou 
the whole; do tliis again with r(?spect to each individual in 
regard to whom the tendency of it is bad iqion the whole*. 
Take tin; balance ; whicli, if on the side of pleasure, will give 
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tlio general good tendeiiey of the act with respect to the tohil 
iiiiiiiber or (ioiniinmity of indiviMuals concerned; if on the side 
of the general e.vil tendency with rcspcict to tlic same 

t:omniunity.” ^ 

He gives us four diHercnt sources or sanctions of pleasure, 
iianudy,. the jdiysical, imlitical, moral, religious — the last three 
having been already given by Lo(;ke, tJie lirst one by Jhitler 
in Ids theory of “natural government,” ^ in which lie makes 
the |>leasures and pains tliat naturally follow aets a sj)ecies of 
ri* wards and punishments annexed to natural laws or com- 
li lands. 

lie pndends to enumerate the dillerent kinds of jileasures 
and pains in a list wliic.h is far from t^xbanstive ; discriminates 
iln^ “ eiriuimsianees inihieneiiig sensibility,” that is, wldeli 
Mui ph*a,sni(\s and pains vary from tin*, normal or ordinary 
Standard, and liaving domj so wt* liml his tlieury of utility is 
linish<cl; for wlial be. says alioiit motives, inteJitioiis, dis- 
positions, consciinisness, is all ]»re.[»a.ratory to bis doetrim^ of 
]Mini.diinenl, sima* to slop ill acts by puidsbiiunit it is nec(*s.sary 
to analyse thesi'. notions. Tins part of the work is better, 
and Ids thuurine of punisliim*nt Avbn h follows d(?serves [iraise. 
The lik<i cannot 1 m^ said «jf his long ami tedious classiiieation 
of oireiices filling nearly half tlic book; full of repetitions, 
most of the elassilic.atious being obvious or easily gathered 
In an actual legal systems. He then gives us a chapter 
(■(aitainiiig the distiiietion between wliat he calls private 
ethics and the art of legislation ; the former relating to the 
jMt'per conduct of the individual in search of his own happi- 
ness ; tin* t)tlicr to the laws that should ho laid down by 
the legislator lo jwomote tlic general ]ia[>pinoss. There are 
(.ase,s where the legislator shoidd not interfere. These are 
left to ])rivat(^ ethics : tbt?y are really left on Ids principles 
to positivii morality or positive moral rub’s, whielv is a very 
dillerent thing. 1 astly, wo have somc^ good remarks ah«>ut ihe 
nature of universai jurisprudence, wldcli afterwards bore fruit 
in Austin’s Lectures on Juris/o’/iftrure. 

^ rrinHjiles oj Moi'ids and Lrijisi/ation. IVe.s<), ]»p. ^0, 31. 

^ Analogy^ chap, ii., treating ol* ** natural government.’* 
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§ 4 

Wo. aro here oliiefly concernod with his theory of utility, 
wliich, orudo as it is, it is necessary to oxaiiiine fully. Ac- 
cording to Beiithaiii, 'vve arc to do that which will bring the 
most ]iap|)iiioss, wo arc not to do that wliich proiluccs a 
halanco of iiiiliappiness, and happiness has for its raw materials 
pleasuri's of diilerent sorts, amongst wliich may come in occa- 
sionally the pleasures of benevolence.^ 

Hut in order to apply llcntham’s test, to know if an act 
will bring in a balance of happiness or ]deasure, in order to add 
up and cast our prolit and loss account, pleasures must be 
capable of being compared quantitatively. They must bo re- 
el ucilile to some common measure, so that we could say that so 
much of this kind is eqiud to so much of that. They mus^^ 
all reducible to something common. Accordingly, HenUianr 
lays down that ])leasurcs only diller in intensity, duration, 
certainty or uncertainty, propinquity or remoteness in time. 
Hut Paley rightly excluded, as we think, the two latter, thus 
leaving oidy differences in intensity (degree) and in iluration. 

IJentham allows of no difference in kind. The pleasure of 
poetry only differs in degree or duration from the ph^asuri*. of 
the table. But that there is a dill'erence in kind, and tliat no 
amount of one kind would compensate for the loss of the 
otluw, the consciousness and conduct of tlie Innnau race 
testifies. That tin y are incomimmsurable, that one kind is 
enormously more desired, that anotlier sort just as inttmse and 
that may be had as long as anyone wishes is valuiid slightly, 
are facts not to be disputed ; and, imh'cd, Mill admits them, 
passing in silence over tliis jiart of Bciitham. Ihit Bcnthani 
had to deny any ilillerence in quality, otherwise, pleasui’es 
could not he compared quantitatively, so that he; could say liow 
much of the one was cfpial to how much of the other, or ex- 
press iliem all, so to say, in terms of tlie same unit. If we can- 
not •.•onqiare the ])leasiires quantitatividy, it is ini]iossihle to 
sum up the aimmnt, the quantity of pleasun*. following, hut 
imprudent to ae.t until we kjiow. It is evident too that tlie 
^ rriitci^dcs of Morals and LeyislatioUf p. 313, 
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(l(>"rn(' of certainty of a future i)l(;asur(3 does not admit of a 
quantitative comparison even witli the otlier clenieiits, duration 
and intensity. It counts for something; surely, e,g. tlie un- 
(certainty of the enjoyment of future wealtli makes its estimated 
j)res(‘nt value less, and sonictimes makes men prodigals. But 
how much less who could exactly say? To apply Ben tham\s 
test or mcasun*. we should he ahle to ref(‘r all pleasures to a 
«a)mmon standard measure, and then multiply those that are 
j>rolong(;d })y some number expressing length of time, those in 
higher degrcMi than the standard ojie by another number (though 
it will be hard to get our pathomc^ter), tlien we slumld check 
or make some allowance (but how iinmli ?) for the degree of 
uncertainty. We have to do all this for the pains too, and 
we ]nay have to carry this through a long and shifting train of 

K uences with ever luiw pleasures and pains to be estimated 
same way, and then comes the set-oil* problem. How 
ni'ndi pain is a set-otl’ for how much pleasure? How much 
remorse, say, for a present [diysieal enjoymmit? dudge then of 
I lie certainty and value, of smdi a test of ])roi)er action (nam in 
the s]»here of prudence, whicli of course is not the important 
part of niorids. Happily, Uentham tells us W(i need not go 
through tin* calculation Ixdore ev(‘ry action. It sej'ins it has 
somehow be(*]i rlone for us already, and we may largely go mi 
testimony and trust. 

It wt)uM not, I think, la*, (jasy for the individual to regulate 
Ids life hy this pri]ici[>le of utility or this calculus of jileasure. 
r»ut let us test the theory a little further. The ordinary 
virtues jiiid most moral rules are to he followed because they 
tend to tin*. geu(*ral ha]»piiiess and the greatest sum of it. I hit 
to get tin’s maximum in which everyone is int(‘restt*d, because 
the largi'r the gc*ncral sUurk the great« r each oneV share, it is 
necessary that each one obeys the rule, and the gn‘ater the 
number <»f violators the less the happiness whicli the partieular 
vuh; leiuls to pnuluce, will l)e. realised. Xow, individuals 
know tliat the general happini-*s so far as de[)e.nding on this 
riiN* can only be secured by its observanct* ; but some of tlu'in 
have, the tmiiptation to break tin* ruh; when there [iromisos to 
be an advantage in so di)ing greater than their share of the 
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general jidvaiitage from its oliscrvance, especially if they think 
tlu'.y can escape ih*.tectiun or punishment; in which ease, 
being, as l>entliani says, “governed by pleasure and pain in all 
that they do or say or think,’' if they liave no imu-al shriiik- 
ings ».»r scrui)Ie'^, no consehmce, to use tin! t)rdinary word, to 
]>n)U*st against it, they should ))reak the rule on JJenthani’s 
prin<*i[)les. l<"urther, they must do so, unless there is a pcmalty 
attached so gn*at and so certain that it will aj)])ear to he tliii 
individnars interest not to do so. It is but a question of alter- 
ing the weights of reward and punislinnait (pleasure and pain) 
by putting such a heavy weiglit of ptmalty (prospective pain) 
into the <ither scale as will neutralise tin*. ex[>ecte»l ph^asure of 
the brt*ach. On tJic <me hand, so much phNisure willi a jisk 
of delei tion and putdshment, whicdi may he disc»junt(‘il and 
deducted. On the other sitle. to det(*r, a gri‘at pain, dej ect ioi v 
lollowed by social disgraca*, t<> lx* s(‘t against th(i shai'e 
gem'ral advantage which tin* rule secures. Only make the 
pain sullic.ienMy large, it would stami, ami the immoral imli- 
vidu.'d <!an be indma'd to fall into line, with th(f olx'dient 
citizens. To do this is the work of the. higislator in tin; case 
of laAv, or of public o[)inion in tln^ cas(^ of jnoral rules. 

Hut the penalty must- be mVum to ellect its purpose while 
tiiere are all degrees of (.‘ertainty down to a faint possi- 

bility ; and if a person can ]«■ toleraldy certain of iiol b(‘ii]g de- 
tected in the ease* f)f a. violated law, or *»f not being detecte.tl or 
not punished if tlotei.’ted in the ease of a ni«>ral rule broken, he 
may' <]o, and on iJentham’s prineiple, <»wglit to do, the prohi])ite*(l 
act, if there is no smdi a thing as consiuence* or moral re[)iig 
nanee to he overcome. Tn fact it is not a wrongful act in the 
supj)ose(l ease, but a })rude.nt act calculated to a<l(l to the doer’s 
]iaj)j)iness, and everyone d(.»(*s and should act for his own 
liaj>])iness. Tt tends indeed to dimijiish tin; gcmoral liappiness, 
hut not to diminisli his own, and W(; are told In* can have no 
iiiolives <‘xcept liis own to move him or to nrstrain him; he 
can «»nly have a hemjvolent motive to restrain, if he is heiievo- 
and it may not he strong enough, while many have it in 
no degree. In short, wliat on his fundamental juineipbi 
a in 1 son cannot he-lp doing — following tlie larger mass of 
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ploasnrn and avoiding imin — ought not to be called wrong or 
immoral, ami ought not to be punished. 

In like manuor positive laws, civil an<l criminal laws, are 
to b«‘ tost(Ml by their tendency to produce tlie greatest happiness 
to tlui community. Take tlui case of projKirty, whicli is every- 
where protected by law, and in the main, ace,<»nling to lieniham, 
becanso it is f(jr the bap[uiiess of tlie. greatest nnml>er; in fai-t 
it is becaiis(‘. it is (ivery ])erson’s interest to secni'e tie*, greatest 
((naiitnm of divisi])lii happiness Uiat can come from propcirty, 
that propiMty is made sacred and defended by law. Ibit 
it aj>pea.rs not to ]>fi for tlie interest of lbiev(»s or burglars or 
swimllers and cheats to respc<-t property, tbongb they wonM 
all but tbeniscdves and eolleagnes to n\s[>eet it, becanse 
tlu‘Y know as well as Iloldu's that if no one respected pro]>orty 
would not be much for them to attack. Oranted tlu^ 
Ibief is a bad cilizen, bow, on Ikmtbaiius [nineiples, is he 
iijimoran Clearly not if In? is born a thud, bej aiisobe can b(i 
un(b‘r no obligation to obey laws which will cause him to dii*. 
«)f )ning(*r, uidess he goes on the parish, wbicli without having 
made iJcMitliam’s exjiet calcailation of pains and pleasures he 
lias (locide(l against. In any other case lie weiglis his cliances, 
takes what property ho can, thihking that this is on 
the whole his iiitevijst in spite of tlie danger of punishment. 
Weighing the, possible booty against the possildo punishment, 
and provided there are not too many undetected thieves, 
lie still benefits by tho respect for property in the great 
majority. 

Ecntliam’s answer would probably be : Such acts as tlieft, 
fraud, burglary, are bad and immoral, because they tend to 
subtract much from tlie general happiness, and if the thief or 
burglar does not think them luid or immoral, utilitarians do. 
They are, bad because they jiroduco a great balance of unhappi- 
ness, insecurity of property, loss of ])roperty, alarm, etc., and 
all tho greater the more iiiicoiivicted thieves there are, From 
tlie thief^s point of view, if lu* docs not feel he ought not to 
steal from a consewmee that we allow ho has not, and wliicli 
if he had would not be a guitle^ yet be knows the law and tho 
penalty, wliich latter the law should make so certain and 
^3 
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Directive that it will be the thief^s interest to fall in with the 
law, taking all tilings into account. 

This seems all the answer that is possible from Bcntham’s 
side, but it is not cpiitc satisfactory, because the only obligation 
to obey is the fear of punisliiiieut and not the protest of his 
own nature or conscience ; and if lie can escape the former, 
being bound from self-interest, and oven necessarily bound to 
follow' the greatest pl(*asure, In* has, as Butler says, an obligation 
to vice, if conscience b(* supposed out of the case. “His own 
interest is a nianifest obligation,’^ says Ihitlcr, “and there is 
not supposed any other.” Take away conscience, moral sense, 
moral sentiments, as Bentham does, and there is no such thing 
as moral or iinnnn'al, good or liad ae.ts, though there may 
remain acts that are generally useful or hurtful. The detected 
thief or swindler has only made a miscahmlation in that^d^^ 
Vice, in general, is only a mis<ialculaiion of chances. 

But I must go further and say that, t5ven in the case of the 
detected, punishment, whicli it is tlic main object of his hook 
to make less in amount as well as more useful, cannot ho justified 
on Bentliam’s principles. It is merely the exercise of force on the 
I)art of society, the majority, for its o^vn benefit. Take away 
the instinctive feeling of wrong or injustice and the instinctive 
desire for j)unisliing the ofronder, a feeling n'''V(irsal when one 
is injured, a feeling which the iiijurer, the tliief, or fraiululcnt 
person, possesses likenviso, a. feeling wliicli lies at the root of 
justice, as even Mill allows as well as Ihitler, there is lloin in) 
moral justification fur l<-gal ]niiiishmont hut tin; heiK'lif of 
society. May llentliam reply that that is quite sufli<*ient 
justification ; that when one of two interests is inconsistent 
with the other, the smaller should give ]>lace to the greater ; tlic 
supposed interest of the thief or burglai* to the larger inlen^st 
of sochity composed of many persons. I re.[)ly that it is, 
p(*i liitps, the best answer possilfic ; hut besides being inconsist(*nt 
w'ith his fundamental j^rinciple, it is muther proved nor self- 
evident that the true test of right action is its tendency to 
produce the happiness of the majority. It would on this view 
he oidy necessary for thieves and dishonest persons to he 
in a majority and to come to the conclusion of the French 
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coTTimiinist that “property is rohh(3Ty” for them to have all thc, 
right on their side?, if there is uo such thing as natural justice, 
and a moral sense responding to it. 

Soe.iety is only justilied in aj)])lying punishment to an 
olfendcr when its members gciuirally feel that it is just and 
right, as well as generally nstdnl that Ik? should ho punislKsl ; . 
that he is only getting wliat he deserves, and the oll'ender 
should feel like the penitent thief in the (lospel — “We 
receive tlie due rcAvard of onr d(‘eds.’’ This feeling justice 
is a part of the. collective conscience made up of individual 
(•onse.ieiK!(‘s, tlui (ixisteiico of whi<?h Meutham demies, and by so 
doing takes a.way tlie moral base of jniinslniuuit. 

The moral sentiments and the (‘.olleeXivc eonscienee here in 
qucistioii arii based on tin? feeling of wrong sullercd and the 
re of pnnisliincnt when one receives an unprovoked injury, 
ft exists in all nnm, and even iji the lower animals something 
similar shows itsedf instinctively and inmiodiately and leads 
to retaliation. It is giv<?n to men ff)r their preservation, 
Ihe j>rotection of themselves, including their ehildren and tlieir 
prop(*rty, so that its obj(*<*.t may he said to he utilitarian; 
but llio instinct, the ininilion itself, wliifjh is a rudimentary 
moraI%ense or feeling of right and wrong, and the origin of a 
Iarg(* part of eonscienee, eaimot be resolv(?d into eonsidcrations 
of utility. Thus, then, liiially, in denying a conscience or moral 
sense, or instinctivt? moral sentiments, not only is lienthain’s 
general theory of morals weak and non-iuoral, but bis theory 
of ])iinishment, liis lirst and his last* thought, in place of resting 
(»n tin; nnsliJikahh? base of general human nature, rests on tlie 
right of the strongest. 

S 5 

To return to his theory of happiness. We have seen that 
his ealeulus of ph'asi.ire and pain AVouId he very dilHeult to apply, 
so as to lielp us in pursuing our own hap[)incss. But this is tin? 
chief thing, because we ]iav(? no adequate motive, ho tells us, to 
follow any course that does not conduce to our own ]iaj)juness.^ 
We can only pursue the liapfiiiioss of others, so far as it 
^ PrincJplca of Morals and Lrijlslatiim, p. 313. 
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forms a part, of our own, is subordinated to our own, as when, 
under the iiuj)ulse of bcncvolonee, sympatliy, or natural 
aireetiou, w(». try to ])roinote the happiu(‘ss of others. Put tluui 
what b«‘ronu‘s of tlu*. dietuiii that “morality comiiiauds each 
individual to do all tliat is for the advantage (/>. for the liappi- 
Ti(*ss) of the community, liis own personal advantagci included ^ 
Is it nut evident that tlie averag(‘ man has no motive that can 
possibly animab'. him to go beyorul his family, Ids fritmds, 
pc.rljaj)s his ])arty or s(M*.t, or some dist?'»'ssed piu'sons, or in the 
cas(‘of an (‘Xcet)tionaIly )»enev<d(‘?it person (like tln^ late ParoJiess 
Hirs(*Ii) with greater mtsiiis, perhaps to (‘iiibrace. a somewhat 
widt'r vi(‘.w in tie* distrilmtion of chariti(‘s? On the j)thcr 
band, if ilio sellisli feelings ha[»pe.n to l>e (‘oTuparatively strong, 
a. n\an will mglrct tbo. bappiiu‘ss even of those who have tlu*. 
•dearest (daims on him, unl(‘ss the sanc.tioii of o])ini«>n coii^gl*^^/ 
him to th(*, contiary course, that is, unless tin*, fear of punish- 
ment aids on him. Tt may, perha]>s, l)o replied ]>y a disedph^ 
like i\rill - f(»r JJentham on his principles cannot reply — (hat 
utilitarianism only asks him to aim at the happiness of ail 
ecpiall}", himself included, “everybody to count for one, nobtuly 
for more than one.” Put, according to Peutbam\s fundameulal 
prinei])lc, a man can only be.* indmaMl to jict from an exjx.'cla- 
tion of gnjater pleasure on the wdiole io lumscdf l)y st> acting ; 
and unless a man does actually love all Ids neighbours (and nut 
mendy bis friends) as Idmstdf, be would be acting absurdly 
if lie trii'd to act on Pentliam\s command. There would 
be no ph'asure or ])roiit in the, doing tin* greater part of it. 
Tlie.refure Ids ar-tioii wouhl be without an adeqiiab? cause, 
wbicli is no moK' j)ossibl(* in the moral w'oidd than in the 
physical. Only a very pecidiar man like Howard (;an have a 
love for mankind, r)r even bis couniTjmen, (»r even liis towns- 
imm ; but, what is more to the point, to aim at the. general 
baj>[»iness is not only absurd from want of motive , if Jitl.em]»t(‘d 
to h(i curried out, a whole (duster of absurdities and ju-actical 
contradictions would ensue. Evmyone is to aim at i\w general 
happine..ss; is to be thinking •)f tin*, bappim-ss of otbci’ people 
luaiiily, bis own counting oidy on a loved with any other 
^ Thi'jtnj of Lcfjishitimi^ p. 60 . 
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person, in wliic.h ease ho will not only not add to the general 
liappincss, but he will miss Ids own that he might have 
seimrcd. We slioiild have a topsy-turvy world, in whicli caeh 
oiui is aiming at the othiir’s ha.p])incss, forgetting his own. But 
as, in this competition of jihilantliropy, he must bo content to 
receive as well as dis])ensc benefits, lie will i)orhai)s get back 
as miKili as he gave. But this might not nmount to mucli. 
For our liappiness can be best achieved by oursedves ; in fact, 
for the most part, it is intrusted specially to “our own koo])- 
ing,” as Butler says. We oursedves are in a peculiarly fa V( air- 
abb*. condition for promoting it from knowing our own jieeidiar 
t(‘m[)(irament and circumstanct'.s, our wants and as])iralions or 
endeavours. As a rule, no one can help ii;- much, thougli some 
nay much hinder us by well-m(‘ant interference; tluaigli of 
pflHiise at times we may want assistance*, advice, and go(jd olIic.es, 
wbiidi we should hold uurselv(*s bound to the best of our 
ability to r(‘.pay. 

But, on tin* absurd tlieory of pursuing the g(*neral liaj>piness, 
a man is not to be specially labouring for his own but ])arily 
for it an<l mainly for that of other.s ; boAV many avc know not. 
h'ach one in like manner is to be so i*ngag(Ml, and with the 
sure rctsult that each one’s stock will lie mmdi smaller, while 
the e.ontrihution that he receives from liis neighbours somewhat 
imperfect attem])ts to supplement it, will not make np tin* 
delicieney. At best it would amount to this. 1 am to try b' 
add to, say, tmi (»tlier ];)ersou.s' ha[)})iness, and each of them in 
turn is to try to add t(> that of mine and all llic* n’st, in wliicdi 
eireaimstances <*a(di one would 1 m* trying lo dt) lliat for wbich 
la* was least lilted, and neglccding that ft»r wliich In* was mo.-;t 
litletl, namely, his own allairs, bis own liaj>piness. In such 
a world of pbilautlir(»|»ic. busylMMlit's, all would 1m* badly doin-, 
and in a. most roundabout rasliion ; tin* div’siun of lab-.air, 
and tin* “ classilication acconling to apl iludcs,’’ wtmld be 
amongst tin* worst coiiceivabb*, and tin* in*!. vi*sult (*f happi- 
ness small. If this plan wc*rc tried ])etwc(‘U tw'o porsous, it 
wauild be sec'ii to be absurd; lio\v much more if it W'ero 
made the rule in a singb*. city, not to say a eountry ! ]\Iight 
it he said tliat it is realised in a communistic society, hold- 
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ing property in common, living and labouring together and 
dividing tlio produce of the lahour ecpially ; tliat each pursues 
the happiness of all the rest, including his own, and that 
“everybody counts for one and nolxxly for more than one.” 
Very possibly this was the model in Alilbs mind, in favour 
of which he argues in his Political Economy, but umhii; com- 
munism each one docs not concern himself with the haj)pi- 
ness of the rest individually, to the neglect of his own, but 
each aims at increasing a common stock of the material 
means of happiness of which he gets his equal share. It is 
a possible scIkmik*, but in Bentham’s opinion the amount of 
ha|)|)iiiess realisial under it is not great.^ And it is sulli(;itMit 
answer to this vicAV to say that the “greatest happiness j)rin- 
ciple had necessary reference to an individualistic society 
such as our own, where, as wo have seen, it involves a tissu«KT>? 
absurdities.''^ 

The truth is, that to aim at the happiness of others iiidivMii- 
ally, or rathe, r the diminution of unhajqaness in its nu)st bu*- 
inidable shapes — sorrow, sickn(*.ss, ])overty, the loss(‘S and crosses 
of lib; — is the cxc(‘ptional business of certain specialists fur 
whom there is a need, just as then; is a need for j)bysieians (but 
not too many physicians), nanudy, sisters of charity, volunteer 
hospital nurses, clergynnm in [lart of their characici-, philaii 
throj)isls who aim more (Mmiprehensively, bene.vident persons, 
thouglitful in disj'cnsing their beneliceiice, I(‘st (ln*y do nion; 
liarm than good and so lessen Jiap[)iness, and conlidential private 
friends, wh(»se counsel and sympathy may lighten our troubh‘s, 
as their prestmee or regard may add lo our happiness. On 
the, moral reformer or l<‘ar*.her, and the states/na]), it is incumbent 
to aim at the g<‘neral haj^piness, hut in a »[uite diHermit sense. 
The statesman aims at ]a*oducing ha[»[)im;ss in the gross, for 
huge ma: -es, hy good laws or measures ; he aims at the collective 

^ ThiUi’jl i;l LriflHliltion , |». 121 . 

“ It might be iinaginc.d tliat I have iiiisintcrprcicd Mill’s meaning, as it 
st ems (lilticiilt to Ijclievc. that so able a man as Mill couhl have held the. 
views above eritic-i.sed ; bat both Ih-of. (Jrot«; ami Herbert S[t(Mieer under- 
stand him ill till! son.st! that I have atlrilmtetl to him. See, (Irotc, Kxnm. 
of fht' l.-rdlUirian PhUosojthy, chap. v. ; and Spencer, Data of Ethics, 
chap, xiii. 85-87, 
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instead of the indivi<liial happiness — at the happiness or wcll- 
heing of most or ally instead of each severally. In like 
manner, the moral reformer and the spiritual teacher of his 
time aim at comprelicnsive results. But perhaps Bentham 
only meant that it should he the general aim of all to get a 
good government whmh should mjike. wise laws according to 
the princi]>lc of utility, and thereafter by obedience to such laws 
as well as to j)ositive moral rules framed on the same prin- 
ciple of utility we should all be acting for the general happiness, 
including our own. Ihit if he oidy meant this he should have 
given us tlie minor moral rules for guidance of life, since the 
geiunal one, to aim at the general happiness, is impossible, and 
political action makes but a small part of life, lie really seems 
to have meant Tiiuch nior(^, to ask for more than political action, 

^cli eJTort for otlnu's, though from his fundamental principle 
he should have asked for nothing that benevolence or sympathy 
would not spontan(M)iisly suggest. ^Till, in his Utiliiarianism, 
certainly asks us to aim at the gen(.‘ral happiness, our own in- 
chid(‘d; but, as I have shown above, he is not likely to get 
the, generality to follow his maxim so long as common-sense 
exists, and the moral world is something of a cosmos. We 
only want a limited mimber of bencvoltMil, pbilantbro[uc, and 
ilevott'd ptM'sons sutrunent for the work, happily Jiot inhnile, 
and for some time ])ast decreasing in i‘xtt*nt and urgency. 
More volunteers would only oinl)aiTass ; all would imply chaos, 
(•baos in faed, and r;veji to think it out in imagination. 

This impossible philanthropy of Bentham and ^Mill is to be 
distinguished from the “love, and service of humanity” of the 
Comtist, or as it is called the Bcligion of irumanity, to which 
at first sight it appears to bear consiilcrahle resemblance, but 
from which, amongst other things, it dilfers by being more 
impract icable and eoiitradictory. 

As far as tlie “love, of Jnimanitv” is conc.ei'ne<l, it is not here 
iK'cessary to iiK^nire Innv far it is possi])Ie to Iiave any <lefinite 
feoling for a vast entity like humanity, the best and noblest 
part of wbic.b is dead ami passed away, while some part is not 
yet born, and mneb of what is alive and concrete may ail’ect us 
ill a manner tlnit arouses anything but love. To form the cou- 
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eeption of such is dii^iculfc, to liave any real feclin" for the 
composite object of it, is diflicult. Ihit it is perhaps psycho- 
logically possible to have a kind of love for the vast Being 
(much of which is not in being) through its b(»-st rijpresenta- 
tives, who are chielly and necessarily the mighty dead, whose 
character and works are beyond dispute. For tlieso, for their 
nanit> and memory, it is possible to have a peculiar ftjcling, 
conii)osedof afFection, admiration, gratitude, awe, and r(?.verciicc ; 
and naturally we hav(? it more real for the great religious 
founders, poets, and philosophers, the best ])art of whoso mind 
ami spirit was left behind for the world and is still alive in 
Iheir works, for our comfort or consolation or delight. This 
is ])erhaps j) 0 ssil)le, and hence the cult of great names - -of 
the great servers of the race, the great fouiuhTs of religion, 
lawgivers, [H)ets, philosophers, scientific discoverers, the revuii^J^'' 
th.mary inventors, even great nationid fouiuhu’s or deliverers, 
souu^times even great captains and conquering kings — is worthy 
of praise. Tt tends moreover to make; us reverence and admire 
true gr(*atness so far as W'o encounter it in the world of living 
imm. So far ^ve might go with the Positivist. 

As for the “Service of Humanity,” it is open to most of the 
objections already urged against the pursuit of the gem.‘ra.l hapj)i- 
noss individually as a practicable aim. For as we lu'st secure 
the general happiness by each onc^s securing what is possilde for 
himself, and thos(; dependent on liim, and that mainly by ful- 
lilling the duties of our allotted social functions, and tlum 
tinding that haj)piness or a diminution of un}ia[)piness naturally 
flows from it, so thi* geneial service, of Jiumanity is b(;.st and 
])ro]»eily discharged in the same identical Avay ; by cjich nnc 
litmally (aigagiiig in some concrete servict', some ddiniU; splnae 
of usefulness, that humanity, or rather the (Mnmnunity, recpiin'S. 
The l:d)our itself, honestly done, and not seeking too higli a 
pib'C for it, results in the se,rvice and tin; worshi]). The 
aphorisjii Lahorfirc cd orarc is perjudually true-. And it is 
Jiut ungrateful service. It brings both niat(;rial and mental 
rrovanls. Tlie l.»(‘st ha]»piuess we can e.\])ect to got is annexed 
to it, and this m^t by cliauce but by <lesign, as I should say, by 
necessary connection, as Herbert Spencer regards it, the natural 
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law that the exercise of orphans or functions is TioniiaJiy fol- 
lowed by pleasure, without which coinicction neillier the liuuian 
species nor any other could have continued to (ixist, still less 
to thrive and progress. The happiness comes in the manner 
of Ilcntham’s physical or natural sanctions, though the theory 
is really as old as Aristotle, who laid down that ph;asnre was 
the concomitant of the unimpeded energy of a natural power, 
faculty, or acquired habit.^ 

As for any more general devotion to humanity, it is f)nly 
the few wdio can put such a large object as the general 
service of man before them, and they are necessarily much 
ilui same as those before mentioned who have been told 
olV voluntarily to mitigate the gem^ral pjiin, sorrow, sickness, 
umlesfu’ved poverty, or those, such as statesm(‘ii and legislators, 
^ mi]i f» e ontrol the alfairs of nations. 

To conclude, T5eTitham\s supj)osed grand discovery turns out 
to 1)0 chaotic, iuq)racticabl(*, and, so far as it could be applied 
at all, mist!bievous. If we contrast with bis formula the rule 
given by J hitler in bis 8(‘rmon Upon ihe Love of our Nei*]h1nmr^^ 
w'c find the latter far more ])raciicable as well as pertinent. Thus 
he tells ns that to love our neighbour as ourself must in reason 
be understood to mean that iirst a due provision is made for 
self, for our own happiness, “because we arc in a peculiar 
manner . . , intrusted with ourselves; ami therefore care of 
nur own int«*rest as well as of our conduct pariicmlarly 
belongs to us,” and thereafter that the “ more of our care 
and tlmugbt and fortune” is devoiod to others the msarer 
we come to the counsel of perfection — to J»>vc our iieigljbour 
as ourself. And reason, moreover, lu'. (‘xplains, points out 
that our henevoleiice shouhl not he imliseriminale, — that our 
ellbrts must he eoidiiied to our neighhourhood, that “eliildreii 
and families” (mmuc iirst in our regards; that “friendship (»v 
former o]>ligations ” recpiire that we do good to somi^ preferal>ly 
to others: and thus, finally, we get practical giiidaiUM' fnnii 
I hitler, the man who heliev»*s in moral sense; whili? from 
llenthani, who fancied hi*, had refnted all theories of moral 

^ Nit\ J'Jfhiryj irhap. x. 4, 5. 

* Sli ihoii xii. 
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sense aiul (‘onscieiico, we get only wliat in tlie spliero of morals 
(as distinct from that of legislation) is a hollow and inapplicable 
phrase. 

§ 6 

Tlieie is yet another count in the indictment of Beiitham’s 
moral system. While making absurd demands on human 
nature for impracticable virtues, inconsistent with his own 
fundamental principles, he fails to point out tlui need for 
devotion and sacrifice, and has not discovered that there is 
such a remarkable fact in human nature. 

But tlie fact is there ; and tliere arc reasons why it 
should be so. For scMiitdy will always recpiire sacriliee from 
all at certain times and situations, but more especially from 
certain callings. Society always has ri*quir(jd, always«i#*«#^ 
re(jniro it, though probaldy in less degree as the world pro- 
gresses. St)(*ioty will call for it in certain circumstances, will 
<‘.xpect it, and will get it in tlic hour of need from her devoU'd 
children, whether told oil’ or voluntarily oll’ering for the ])ost 
of honour and danger. She will staid her st>ns to cialain 
tlaiigor, sometimes to certain death ; and, what is more, reniaik- 
able, they will go without a murmur, nay, even cheerfully, 
s.Miielimi'S joy«)iisly. Can this ho explained on any moral 
tluMuy? Yes; luit not on Benthands. 

The }»rimitive germ of sacrifice is to he fouml in the parent 
aiiimars <levolio?i to its olls[»ring, whose safety and nurture, 
require the care, th»' labour, and the [iroteedioii of tlu; 
parent. It exists in the lower animals as well as in the 
human sp(;cies, and in the case of the former the parent animal 
will combat to <leatli for the young. It is an instiiud in all 
cases, eveii in the human animal. The instinct is natural ; it 
exists l>eL*ausc it is nec<‘ssary, because without it the ollspring, 
the family, could not h(j reared, Jior (in the liuman sp(;ei(*s) tin* 
larger group of kiiidr(*«l, which iirocec'ds from tin*, family, he 
formed. In a wonl, without the instinct neither the family, 
the tribe., nor the nation eould have come into being. 1 Inman 
society coulvl not have existed witliout it. Bi;ntham in his 
later writings insists on the fact that, without sellisbness or 
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c^^oisrn, neither life nor so(iiety would have been possible. 
Ho has omitted the otlmr side of the story that without tlie. 
opposite fact of sacrifice it could not have aris(*n, and could 
not continue to exist without it even now. ]5ut it was 
especially when the tribe or clan was formed that tliis part of 
human nature received a prodigious dcv(>b»[)ni(*.nt, for then it 
became necessai'y that men sliould be ready to fight, and, if 
need be, die for the larger group, whose must vital interest of 
s('lf-preservation required it. Though there was much harmony 
within the groups of kinsmen, the records of history show us 
inc(‘ssant war between the grou[)s, and later on between the 
nations, tliat resulted from the forced aggregation of the gron[)s. 
Under such circumstances from the primitive natural germ 
was d(iveloped unflinching courage, aljsolutc and entire devoted- 
and th(». spirit of sacrifice, at a moment’s notice*., as the*. 
m("^t necessary and almost the sole virtues to save the clan 
from its enemies. 

In order to call out fully such necessary but costly and, 
to the possessor, souKdinu's self-destroying virtues, it became 
nec(‘ssary to slani]> them with the highest approbation and 
j)rais(*. The geu(*ral applause was given to courage and daring 
and success in war. The, martial virtues were i*al(*d above all 
(itliers, which siM-nied as mitbing in eomj)aris()n ; anil to them 
were nothing. t)iily the ileeds of tljc Avarrior in primitive 
times ami for long ages after will he, sung hy minstrel or 
bard; only “the brave will ileservc the fair.” Couragii thus 
beeoiiies the cardinal, almost tin* sole virtue. The, opposite 
ijuality is branded with infamy to such a degree tliat even the 
limid hy nature rises to a certain level of courage, and “ wlio 
would till a. cowaril’s grave” was rarely to he found; in process 
(»f time only the brave were born, as the coward or faint-hearted 
could not find a spouse. And thus courage, so necessary for 
lIu! good of the clan, hecamo a quality traiismilted by lieredily, 
Avith a certain temleney to improve, hut checked by the fre- 
quently early death Avithoiit children of tin*, most daring. 
There rcsnltiMl Juially from tlie iuborii lighting instinct the 
Iiigh level of courage and devotion through heredity and tlic 
praise bestowed upon it, and the perception of the imperative 
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himmI for it to protect them from their enemies, perhaps from 
massacre or slavery — a lirm and noble fraiiu*. of sonl that in the 
more, generous and daring spirits courts <langer and scorns 
death ; which will show itself in later times in spirits like young 
Fortiiibras in the play — 

delicate and tender prince, 

Whose s])irit Avitli divine anihitioii pufFM 
Makes nioutlis at the invisihio event. 

Exposing wliat is mortal and iinsnrc 
To all tliat fortune, death and danger dare. 


whose followers, “twenty thousand men,” “for a fantasy aiid 
trick of fame” will “go to their gravc*s like, beds.” This spirit 
rises to its Inu'glit in Hotspur, in Avliose ])erson 8hakespear» 
revealed the iuni(»st soul of the feudal warrior, who has idealised 
war with all its horrors, in whom danger only rouses a noble 
excitement, the very opposite*, of fear, who loves it as thi^ 
path to a gloriticd honour, who lives in his grand illusions 
and dies for them, p]ven our King ^^"illiilnl ttt., as .Macaulay 
tells us, was never joyous hut on the <lay of battle, while 
the dauntless and devoted spirit may go to tin*, extre.me 
length of the Jlighlaiid elan (the MacMonalds), who sulked 
on the morning of Culloden because tli(‘y wen; jhuiied their 
privilege of leading the \au, that is, of being where death 
was surest. 

What ])roduces the mira<*le, for mira(d(* it is on lk*nthaiids 
principles, we liav(*. Just explained. Can it be said that the 
virtues of sarrilice and devotion owe their origin to th(*ir 
utility? Th(*se ]»articiilar virtues were nse.ful, e(*rtainly — most 
useful; hut not always to the individual |M>ssi*ssors. la tlic 
jiarent or in the .soldicT, devotion often led to thrir destrm*tion. 
'riiey were altruistic virtues, not self- regarding, and, even 
though useful to others, it was not from a ])er(*.optiori ami a 
calculation of their usefiilmjss tliat they came into being. They 
were a gift from nature, they came from an inim(*,diate blind 
in.stin(;t and impulse, without wbi<*,b, on the parents part, they 
would not have taken all the trouble or made the sacrifices for 
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tho offsprinfj. The instinct, the original impulse, is here as 
in all other cases, the origin or root of the moral sentiments 
that aft(jr\var(ls so gloriously flowered oji it. And thesci, again, 
drew in their train other high and manly virtues, all of which 
were (h'.vehjped in this scv<*re school of war — self-resjject, sense 
of personal wortJi and dignity, which all hrave men felt, a nice 
sense of honour, c(U'tain (diivalrous feelings, even respect and 
admiration for hrave (iiieiuies, which gradually mitigated the 
brutalities of war and flie liorrors of the haltlefield. A(hl the, 
dr(‘ad of shame and f(;ar and we have a whoh‘. province td 
human Jiatiin', uiidis«*overed by Ilentham, .a whole troop of 
and nobl(‘ virtu(‘s, the fundarncMdal om‘s m‘C(‘ssary h»r 
w exislmu't* of the species and tlndr lalt'r caitgrowths for its 
>rogr(.>ss, though tiny count for litth^ in Ihmthaiu’s catalogiujs 
cannot lui (‘xplaiiu'd on his princij)Ies. 

War was tin* school of tliesc virtues; hut inside tho clan, 
for tran([uillity ainl liarniony a dillerent order of virtues was 
necessary ; the virtues of v(‘.fa<dty, jnstha*, and goodwill t(» the 
kinsimn, all of which were pointeil out by nature and instinct, 
though their general utility was also manifest. 


§ 7 

Wliat app(\ars to have led Jhuitham to his narrow and 
c.haothj theory of morals, if it deserves the name of theory, 
woiilil appear to l)o as follows. In 177G in ids Frafjwfmf on 
Government he writes tliat the suggestion of llume that tho 
principle of utility would explain everything in morals and 
}M)litics llashe<l across his mind in all its truth and range, and 
lliat the more Ikj thought of it the truer it app»*arcd. 

In 1778, ])eing then under the inlhieiice of lIoward\s philan- 
thropie movement, lie tells us he turned aside from a work lUi 
winch he was then eiigag(Ml on the tlioory of punishment. As 
a philanthropist, he would wisli to do good, to produce i.>leasure 
and haj^piness to a large? ca'rcle of mankind. To such a one 
Ihe question arose : Why was there such a tlungas punishment, 
that is, pain ? It should only he, he repli(‘,s, to prevent greater 



2o6 ENGLISH POLITICAL PHILOSOPHY 


pains, tliat* result to the indefinite general public when oHonces 
or crimes are committed, perhaps also to give? special satisfac- 
tion or j)leasiire to the injured party, and a very mild dilliised 
satisfaction to the public g(*nerally, who can place themisclves 
in imagination in the state of the injured party. The punish- 
ment of the thief or burglar allows honest men to sleep more 
tranquilly, frees tL(un from alarm, frcics them froiii [)ain in 
addition. Hero all seems to turn on ])Ieasui‘e and i)ain, on 
diminishing tlie sum of the one and increasing that of tlie 
other — a small pain inflicted on the wrongdoer to produce, a 
greater quantity of pleasure or sjitisfaction or ])eace in society. 
This nec(!ssary pain or legal sanction inflicted on convicted 
thieves or burglars should indeed be reduced to the lowest 
amount necessary to <dfcct its proper obj'ect, tlie object of all 
legislation, namely, the increase of ph^asure and the diminiitM^' 
of pain, which all good acts and even the commands of legis- 
lators should have in view. Pain to one is only allowable to 
diminish greater pain to others, otherwise it is a thing that 
should not be, the production of superfluous evil, pain being 
properly the only evil. Whence it follows that punishment 
is only justifiable in certain cases, and in all should be as 
litthi as consists with its main end. 

Now, the judicious distribution of legal [uinisliment ami 
reward working so well in diminishing evil, Bentliam turns to 
what is called the moral law, and finds a close analogy with 
tlie law projicr c.ommanded by Government, and enforced ])y 
tlui judges or mngi.slnit<*s. He secs certain actions forbuhlen, 
(dlurs enjoined, witli penalties in one case, with praise or 
good esteem, perhaps good olliecs, in the other. Here, then, 
was a further system of legislation through punishments and 
rewards, but cbiciiy punisliinents, mostly to compel tlie- 
hrboarance from certain actions, but sonudimes urging the 
doing of actions, — the fulfdling pr<»mises, the making return 
fru' favours, the relied of distress, speaking the truth, etc. Tlie 
moral law rewards tlicse classes of actions by a])probation, it 
punishes through pains or censure. But why inflict any pains? 
As before, for the general good, to increase pleasure or, say, 
hajipiness, which is both «'i more general word, and has a less 



BENTHAM 


207 


epicurean flavour. Now, tluFs moral law it is supposed will 
ext(‘iKl to most or all the remaining fi(‘ld of actions uot 
covered hy the civil law. To this add actions which carry 
their natural punishnieiits witli tln^m, such as imprudent or 
careless actions, and the whole field of conduct is brought 
under the reign of law, and law turning solely on considera- 
tions of ])leasuro and j)ain, haj)pincss or unhappiness. All 
acis that we can possibly do would thus be regulated and 
have their appropriate sanction. The reign of law in the 
human world would ])e complete, if only the sanctions were 
duly graduated, were no more or less than the principle of 
utility reipiiiMid. 

But this moral code, so far as operative, what Austin calls 
“ positive moral rules ” or morality, is very imperfect, indcHnite, 
^Miyd variable with time and country. It may be as bad 
and as little conforrnahhi to what the standard of utility or 
the greatest general happiness would require, as the legal or 
political (:od(i. The actual moral code, tin*, code prescribed by 
(M)innion moivd opinion, such as is rcllected fragmcntarily by 
tw(?lve jurymen, or even th(5 judge who often has occasion 
to enunciate parts of it, as well as the civil law, may be far 
from perfect. It should <listribute its penalties and praise 
according to the dictates of utilitarianism, which it is far from 
doing. Its (.'ommands proi*,eed rather from general sympathies 
and antipathies, pr(‘judic.es, fashions, varying oihnions, religious 
or social, etc. This whole moral code re([uired revision, so that 
the rewards and j)iuiisliments should square with Bcntham\s 
ideal moral code, with moral legislation as it ought to be, or 
Deontology as lie calls it, following the. analogy of his complete 
civil code. There shmdd be a code of morality wliore the 
law had not spoken ; in the business sj)hero, in the professions ; 
again, with regard to the sexual and the family relations, a 
general code for the common intercourse of life, a special code 
of honour among? t gentlemen, etc. 

Wo ought to sfpiare our acts by such a general code, not 
hy tlie actual and im[)erfcct one of soci(?ty, but unhappily 
Bcntham did not give us the e-ode, neither general or spetiial, 
though some s])ecinu‘ns highly displeasing to J. S. Mill appeared 
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after his death and therefore till the higher morality from the 
point of view of utility is written we must he content with the 
actual moral rules furnished by common opinion, and with what 
an* ca]l(‘«l amongst the better classes the coile or laws of honour, 
whi(di have been re<luced to more (‘xactness. 'Hiese, together 
with moral senst*. or eonseicnce, in other eases, form our guide. 
Wc must roughly go by the rules hemie (h'rivcd, unless we can 
Avork out for ourselves iji dillieult C(»nerete eases a mon* proper 
action conformed to the tlie(»ry of utility, supj»osing for the 
mom(‘nt that wi^ iveept that principle, and have no shorter or 
better guide. The common moral rules we know. They «)ften 
do agree* with utility ; where they d<A av<* shonM follow tlu'in, 
when* they <lo not we should foll<ov our own e*.alculajion of 
utility in the way r»(*ntham r(‘(‘ommends, supposing us able 
niaki^ tin* ealeulatioii ; and the moment w<* allow of o.vceptie 
to the common moral rules, or try to make qualincati<ms’ or 
improvements, we shall he t(‘mpte<l to mak(j th(*.m in our own 
favour, or to make a number of (^xcept(‘d cases, Avh(*ro we 
tliiiik under the sp(*eial circumstances more happiness would 
result from a departure from tin*. gem*ral rule, and with the 
result that hardly any gejioral rule would stand. The diHiculty 
or imi)()ssil)ility of following and casting up the train of con- 
scquciic.es, of happiness or the reverse, Avould be so groat that 
if we de])art from the rough rule avc shall ho tempted to 
make the deeisi'ai according to our jirivatf*. iiielinatioiis and 
wislies. We should make sjiecial ami oxc(!pted rules in favour 
of ourselves, our friends, onr party, political or ndigious, etc. 
Tin; reign of Mm al (Jasuistry ilcstroyed by Pascaks Provincial 
Jjefters would return. 

Th(3 case stands thus. The actual moral law is sometimes 
(not often) wrong or imperfect; in dillieult cases, say where 
harm to somebody is sure to follow, whotlier an act he done or 
forborne, it gives no help; and tlie ideal corlc contemplated by 
iJeiitham has not hei'ii written. If a utilitarian, I am left to 

^ Mill alliniu-d that the two vuliiiiii's erilillwl licntliam’s .DeotitoJof/ij 
wen; in if. to ho I'oganhMl as Ih-iillnmi'.s, hccauso lie h.nl never jaihlislied 
them ; :iinl from the, Kdi til ’s own Preface it is clear tliat the eoiilrihutioii 
of Peiitliarn to the volumes was small or microseopie. 
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myself ami my ealcnlalioiis. Shall I not he. likely to (h^eide 
aeeordiiig to iiiy own liking if a positive moral rule forhids, 
by making exeo[)tions to it, isxtending tlieso to supposed 
analogous cases in the way the judges make (iase-law? so that 
a general jjrinciple and rule will he lost in a multitude of sub- 
classes of exceptions ; and the matt(3r is so much worse, as the 
making of the new case-law in morals. wouM bo left to an 
interested judge, little able to make th(‘. nearly inipossible cal- 
culation rc<|uired. And therefore, jinally, I infer that until a 
good system of mnv moral rules is (munciatcjd and generally 
a[»[)roV(al, it Avould he l)elier for us to go ]>y tlic old moral n|>inioii 
unle.ss clearly against reason and conseienee. For 1 assume 
conseicjice, sinc(3 later utilitarians like Mill and IFerhert 
Sj»encer allow it. Ihit will eon.sci<‘m*.e or moral sense help 
any better? Yes, 1 think, to ;i consiih-rahle degree, for 
its express lousiness is to h(3 an impartial witness and im[)ar- 
tial judge as hetwoen our claims and those of others, and in 
fU'iUM'dl it is so. “ Almost any fair man in almost any c,ir- 
cumstaneos,” says llutler, could hdl whether a eonteinplated 
ac.t was right or w'rong. Ileiitham, however, does not allow of 
the existence of conscience or moral sense, other than as part of 
a general humlle of prejudices, all of which he wishes to he dis- 
credited and rooted out. There is room, no doubt, to practise 
casuistry witli om^’s (‘onscience, hut th(*re is r<u)m for much 
more in trying to a[)ply to conduct such a wliolly impossible 
standard as he recommends. If our couscienee, our standard, 
is suspected of self jKirtiality, as it may hi', the only hel[) is 
to su[)i)leuient it by the impartial judgment of a disinterested 
and enlightened third party. 

The jural view id’ ethics, he thought, would greatly sim- 
plify morals. It wuiild l»ring all action (and even dispositions) 
under the dominion of reward and punishment, but eliiefly 
t)i(^ latter. It would he only necessary to liave a systematic 
classification of wiong ac.ts, other lliaFi illi'gal ones, to find Mie 
aumuut of |)uuishuicnt tliat Avmdd he a full coimtorpoise to the 
expected ])leasurc of the wrong doing, and only apply it witli 
certainty, and the ill deed would not be done by a rational or 
even a sellish man. It >vouhl die in the conception, and thus, 

14 



210 


ENGLISH POLITICAL PHILOSOPHY 


to Viiiy Iljiiiilct’s words, the fear of piiiiisliiiieiit acting in ]>lace 
of conscience “would make cowards of us all,” in case of a 
coiitcmplat(id forbidden act. A philosophic code of moral 
conduct, and a philosophic code of repriission, was all that 
was necessary to tnake man a moral being, just as a similar 
civil code and 2)enal code would make him a law-abiding 
citizen, Tlie religious in like manner may have their actions 
further controlled by the divine law ; and the i)rudent by 
the physical sanctions, the natural reu'ards and j)iinishnients 
that follow observances or breaches of the law of priideinu*, 
and thus all the actions of man jnay be brought under law — 
religious, civil, moral, prudential. 

A perfect moral world under a complete system of laws, 
kept in order mostly by the sanction of punishment, but also 
in jiart by a system of rewards, the ratiouafe of whi«jh 
gives us in auothm- fragmi'iitary treatise.^ What more could 
a jihilosopher, a ]diilaiithro])ist, and a law reformer ask? In 
reality, as we have seen, his elJiieal theory, liis whole vii'W of 
morals, is inconsistent, imju'aclicable, sliallow, and ujisystemalic^. 
Wluat is jiew in regard to the prudmit conduet of life, his 
calculus of pleasur(‘s, is inapplie,able to practice; what is new 
in regard to the jiioral coialuct t)f life is for tlie most part 
impractical )Ie ; while the ])art that is ])raclie:d)le has been belter 
treated already, and much more to the j)oint, by otbei's. As a 
utilitarian, Huuic is far more acute and original. In fact, 
there never was greater 2)retcnco with h*ss performance than 
in the ethical part of tJie Priiicifffes of Moral a and ; 

never greater eniUemiji uiauifeste*d for leading thinkers, cuiii- 
hined wdth less jjower of iiiqu’oving on them. 

^ Works : llic JlalionaJc of' JLcu'ardm 



ir. TUJiOKY OF LEGISLATION 

§ 1 

In iiuirals, in tlie spliorc of privule Hfo and coiuliict it is clear 
that 15enthaIu^s utilitiuianisiii will not (‘.arvy us far or be of 
niiieli assisiauce to us. It is otherwise in politics, in th(3 fiedd 
f k\£^islatioii or law-making, and in government generally, 
^‘le th(^ standard or aim of the general happiness is both 
more a[)plieable and also the just(‘.r mid more reasonable aim. 
M<»n‘OV(‘r, in J^lngland the standard has been appliiMl, and in 
Mu* jiolitieal lield it has largely eonqiiered, and largely owing 
to the inlluence of Heniham and the reforming imiietiis 
whi«-h he initiate.l. Uur laws, IhiUi eivil and criminal, 
especially the latter, have been improved, the judicature and 
the administiative. machiiu*ry <»f juslict^ have been reformed. 
The e.onstitiilion and Parliament havt* likewise been reformed 
in the demoe.ratic direction so as to give the greater number a 
gn‘at(‘r W(*ight in tin* control of the govi*rnnu‘nt. Universal 
su/lVage ami sc’cret voting, both main jilaiiks in lU'ntham’s 
politu;al platform, have come, while by the introduction of 
the e.om[)etitive. examination system, the ability of the muhlle 
class has secain-d a large shan*. in the public. st*rvict' of thi^ 
country, to the oxchision of the corrupt plae.euien of lientham s 
t;ime, the friends and eonnections and ilependants of the Aristo- 
cracy or the CroAvn. 

But though the greatest ha[)pinoss t(*st is more applieahh* 
tlian any other iji tlie field of politics, it is not always easily 
ap[>lical)h‘', and it does not a[»ply without important ijiialifica- 
tions. Tor, hi tlic lirst plaet*, as a nation is an entity, an 
organism liaving usually a long if not an iininorlal life, the 
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happiness of future generations, and especially of the next 
one or two, more closely connected in allection and interest 
with the existing one, ought to count. And, in the second 
as some of the happiness and even the lives and fortunes 
of the existing generation may have to be risked and destroyed 
to pniserve the national existence and independcncic, there is 
h(‘re another great difficulty in applying the test of Ilentham. 
The liappiness of future generations must soTiietimes enter the 
calculations, while part of ilie happiness of the present must 
sometimes be sacrilictMl, though the pain of submission to 
foreign rule and the loss of political independence might be 
thought to he greater than any happiness sacrificed in resisting 
the foreign enemy. 

Lilt again, a nation, as a corporate entity or as a social 
organism, lias a nnmlal and moral life of its own, and no na, 
than an individual can it “live by brea«l alom?.’^ A great 
Jiation must Ix.'ar its part in the wi»rk of advancing civilisation, 
must e.uUivato the advamdng sciences as well as the useful 
mab.'rial arts, must beep in tin? front rank in the resthctic. arts, 
must aim at tin; best in litmuture, learning, and philosopby. 
And it must aim at all this, not so much bocanse these things 
tend to increase happiness, which they ilo, or l)(;eause they yield 
liigh or serene d<*light, which they di), though not resol vahle into 
or (;xpre.ssihlc in terms of tin; luw<*r forms of lia.p[M’n(,*ss, either 
intensified or he g conliinied, as becaiiM? it is in the nature, of 
man, especially (»f man in eiviliscMl societies, to cultivati; all these 
uni«|uc and difTercnt things and to endeavour to (;xcel iji them. 
To do so is in a measure the end of his being, evmi more than 
liappiness, though their cultivation lirings liappiness with it, 
lirst to its cultivators and next to tlni far larger number 
to wliose minds and souls they minister. Ihit as the results 
can form but a small ]iart of the happiness or spiritual food 
of tin; greatest niiiuher, it may lie doubted if a government 
.liming solely at the liaj»[)iiiess of tlic majority, would be 
sullicieiitly disposed to tin; eiicourageiinmt and furtberanee of 
lliesr; bigb(;r things. 

Inti) c,onsiderations and limitations to his theory such iis 
these Deiithaiii does not cuter, probably would not admit 
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them, tliongh his disciple, ^lill, pn^sses them. According to 
rK^nthain, in the sphere of government those laws, institutions, 
:ind measures are good and right whie-h |)roiiioie tlui ha])])iness 
of tlie t'ommiinity or the nia.jMrity of it, or which prndiic,c the 
greatest sum of liappiness ii<» tlie gn^atest nnmher, not tin*, 
greatest lia|>|Mness of an aristocracy, or of a king and an 
aristocracy with their de])en(lants, as fkaiLliam complained was 
th(} view of the ruling class(\s of his time. By this touch- 
stone ho would test all our laws, civil and criminal; all our 
public institutions, the Monarchy, the Established Cliureb ; all 
institutions relating to private life and social intercourse, 
private, ])roperty, inheritance?, marriage. If they do not 
conform to this test, if tluiy do not favour the grisatest 
liappiness of the gn'atest number, he would either abolish 
^(‘in, giving the necessary compensation to injured individual 
ink rests, or modif y the.m so far as to make them conform. 
The fae.t of their existence is no justilicatiem unless they agrei? 
with the universal good, lie will nut didmid them on llurke’s 
ground of existence, and long existence, — of i)re.S(;rij)tion, in 
a w*)i'd. All laws and institutions, even t>rescri])tion itself 
wherever taken uji by law, must be justitical on tlie same, 
enmmou ground : Do they or do they not make for the general 
godd, inchuling particularly the working classes and the hnvest 
sections of these, which he sometimes calls the “labouring 
l.oor”? 

He does Jiot (h-fend them on the ground of natural right or) 
rights of man, which he thinks a tlangm’ous and anarehic,;j 
diictrine. He defends them sohdy on the ground of general 
utility, and it is on this very ground that he defends private' 
property and the gi'iieral principle of freedom of contract. 
They promote most the hajipincss of the greatest number, 
composed chieily of tlie working classes. 

lie is very far from thinking our laws and institutions 
perfect. Indeed, lie denounces them iu tlie strongest and 
most iiidigiiaiit language, as being often (.*vil ami corrupt and 
kept so ill the iiiU'rest of the ruling (*,lass(‘s. He is a boru 
reformer, hut not a revolutionist. Therm'n lies liis historic 
siguilicaiice. His positi»m is between Ihirke and Rousseau; 
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nnd Avhilo TJiirko would vainly try to arrest ])olitieal procjress, 
and ltoiissi‘au would destroy wlint di<l not aero(‘ with his sinj^lo 
doi^nia, llLMithain would aj>ply ]»raetieal and earefully ealeulai.ed 
relorms in law and pjovernnient. 

lie has pointed out in liis j^^'hieipal work, with iniicli 
rleariK's.s, coinmon-sonse, and soiiiul rcasnniiig, where our laws 
n<‘ed improvement, in the eivil, and still more in the penal, 
]>ran(di. In another work lie denounees the eorru})tions in 
our “ aristoeraey-riddon nionareliy,'’ the parasitic pensioners, 
the needless placemen, the nepotism, favouritism, the corrupt 
})atrj)nag(‘, and ho insists on a radical parliamentary reform as 
the only tiling to sto]) the tide of universal corruption under 
which the people* were heing ])lundered, while they were 
o])[)ressed. lie argues in favour of such a reform as wouhl 
secure <h*mocratic asci'iidency, hc*cause under it the “sinistlff 
interests*^ of ruling classes, aristocracy, lawyers, pi‘i(*sts, coulil 
be most effectually checked. 

lie even favours e(piality of property, on the grouml that 
the increments of ha])piness to rich men are not proportional 
to increments of wealtli ; that the happiness of those who 
receive a large revenue, such as landlonls, is not increased 
so much as those from whom ho gets it is dimini.sh(‘d. Ihit 
having lived through th(i tinn* of the Fnmch Revolution, ami 
having hocn de(^])ly impressed with the economic, ainl other 
lessons of that ti. uicndous event, he is very careful to limit the 
kind of equality he leans to, and to point out the slow and safe 
way to it, hy taking in time, hy slowly alti'ring tin*, laws of im 
heritance, so that nolliiiig should he, suhtracted from a man^‘< 
hirtumi iluring his life. He does not believe in tin*. e(piality of 
St. Just, mu’ that of Robespierre., who aflirmod that in a well- 
constituted Republic no one should jiossess more than 300 
livres a year. Rentham is too good a political economist to 
accept such doctrines in an age that was continually more and 
more requiring large capital for tlie new' large enterprises, whi(;h 
re,(piire.d able and energetic leaders and directors, who could 
not b(! evolved without large, reiimiicratioii. He sees very 
cl(;arly and sliows very vividly that a sustained and general 
attenqit to bring in the reign of equality would require even a 
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more pro<li\^nous elFori tli.-in the aiid.'uiiouR »Jaeol)ins made in 
ilieir fonr y(‘.ars^ memorable adventure into ebaos ; t])nt it would 
lead to uiiiversal poverty, and that it could only last for a day. 


So far as to tbe general aim and tendency of Bentham’s 
utilitarian philosophy. I^ct us enter now into some of the 
(hitails of Ills <jh i<?f ])ook, fJie Prineiples of Lctjidation \ and 
first as regards the main ends of government. 

'Uhe true aim of law and government, of the enlightened ■ 
statesman and legislator, is the greatest ha])piness of the 
governed ; and as to this, with certain cpialilications, political 
])hilosophers arc largcdy agreed. And wherein consists their 
Nbappincss^ Chielly, according to Bentlunu, in four things — 
subsistence, abundance, e(|unlity, ami, al:)ove all, security; under 
security, liberty, (uvil and political, being inclndcil. The end 
of th(i civil laVs sbould be these four things, and of these four 
chiefly si'curily, the protection of the [)ersoii and of property, 
the fruit of the labourer’s exertions. 

As to snhsistoiico, no laws are rccpiired ; the physical sanction 
alone, tlui natural consefjinmces, susleiianco or starvation, are. 
am]»ly adequate to iudiice men to labour, provided only that 
the. fruits of labour are secured to the labourer by the laws 
against spoilers (including the rapacity of the government’s own 
agents). Subsistence, the first end oi law, is thus secured. As 
to ahuiidaiice, the same principles a[)ply, since ahundanco is 
pro(lu<‘ed thi’ougli the operation of the same motives as those 
which j)rt)diice subsistence, or at least similar motives. Above 
all, it is i)ruiiioted by the spirit of saving and accumulation, 
wit.h the liopc of employing these aecumiilations to produce 
a<lditional wealth with a profit. In the economic sphere of 
irrodiiiitioii no laws arc necessary, and the fcwcu- regulations of 
industry the better. Those concerned knoAV better than any 
governnumt what favours protluctioii. Kegulations and laws 
may indeed hinder and diminish production, as in former 
times they often did. The State lieni can do nothing but 
protect the labourer, and secure to him liis fruits; but tliis 
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is a real and an imniense service, in doing which they have 
pcrliaps done everything. 

But a (piestion arises here not treated hy lienthain. How 
are wo to measure th(». fruits of labour when the labourers are 
working for an eni])l«)yer, and not for llicni.sclves, as in manu- 
factures or milling or commerce? Again, liow mueli of tin? 
fruits of labour of a small farmer, say, should go to the land- 
lord ? So that to assure the fruits of labour to the labourer 
is not quite so easy as would a[)pear. It is rouglily settled in 
the first case by contracts for hire at so miicli wages, since it 
is impossible to say how much is the fruit of an individuaUs 
labour; and in the latter, also by contracts, which usually 
transfer to the landlords any cxc(‘ss of farmers^ profits over the 
ordinary rate. But who can say tliat the exact fruits ar(», 
secured to the labourers in (dthcr case? 

As to the next alleged end of the civil la.ws, namely, efjuality — 
that is, social equality ami eipiaiity of jiroperty — it is, I>enthanu/ 
argues, a right and projxfr aim of government (as Ronss(‘au Ijtau' 
contended), and one that can be deiuonstratcMl as sui*(Jy ajid; 
clearly as a theorem of matln‘matics ; but not by the 
methods of reasoning of Rousseau, which jiostulatcd 
equality, and assumed and riMjuired that this primitivo'staU^ 
should bo restored. 

The equal division of wealtln Bentham thinks, wouM jirnduce 
the greatest amoTiit of hnj»piness on the wh«»le: his chief 
argument being that the liappiiiess of the richei* nues is not so 
much increased as tin* li.ippiness of the p«)or<‘r sort, is dimiuish('d 
by the unequal distribution. This depe.mls on the well-known 
|»rinciple that increase in wealth is not followed by a pro]ior- 
tionat(3 increase in happiness, though it may aild something to 
the haj)piness. Put, says Bentham, on the om*. side ‘‘ a thousand 
farmers having enougli to live upon and a little, more. Put on 
the other side a king, or, not to be encumbered with the. cares 
of government, a prince well-portioned, liimsidf as rich as all 
the farmers taken together. It is prohablc*., 1 say, that Ins 
liappiness is greater than the average hap[)iness of the. tlumsaiid 
farme.rs, but it is by no uiruns probable tliat it is equal to tln^ 
sum-total of tlio.ir liappiness, or, w'liat amounts to the same 
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thin", a tlioiisand times ‘greater than the average hap{)iness of 
ono of them. It would hi'i remarkahlc if his h;ij)]>iucs.s wore 
toil times or even five times greater.*^ This is iimlouhtoilly 
true and less than the truth, fur he may not even he so hajjpy 
as a mail with an assured eompotence in a (iongo.nial pursuit. 
Aceordingly, if the law took from the riehcr a part of their 
su[)er[luity, which adds so little |>roportionat(dy to their happi- 
n(‘.ss, and wliich would certainly greatly inereiisc the hapjiiness 
of the poorer sort, or in this example the thousand farim'rs, the 
legislator Avould increase the total area of happiness. And it 
would l)(i lietter to s])read it equally over the thousand, on the 
saiiKi principle that if one farmer got twice as much as another 
his happiness would not he so much increased as another’s 
would fail to he iiKTCiased. And this is certainly a true argu- 
neiit, so far that all in a community should have the necessaries 
^f life assured to tliem if destitute; hut which could not bo 
'jslicd so far as Boiitliarn pushes it, that an equal division all 
would assure tin*, greatest quantity of happiness, since 
/•• 'jj-aiii r(‘sult of the policy after the jdunder of the rich 
future, diminished savings, diminished })roiluction, 
"diSnci*, ami soon not even subsistemee; an equality in 
I . misery instead of increased happiness. But not by 

aii^jfWfiis, tliougli he uses a fallacious argument in favour of 
it, does Benthain wish for an actual cxpm'iment in the direetion 
of ecjuality. Tlu? aedual distribution that everywherii (exists, 
he tliinks, should remain nndisturhed, otherwise seeurity is 
•ittaeked, and se<*urity is of far more consequence than ecpiality. 
.ludi*ed, no (jue has more vividly depicted than Bentham the 
certain results of an attempt to introduce, and maintain a 
regime of cipiality, as we shall set*, a little later. 

§ 3 

Secairity is a mucli better eml for the legislator to aim at 
than etpiality, and in the case of a coidlict ladween the. ends 
the former sUouhl always he preferred. By socAirity is meant 
not only security to the jiersoii, im?lii<lirig reputation, but also 
and still more to projierty. Security, ‘Uhat iiiestimahle good, 
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ilu' (lisliiictivo index of civilisation, is entirely the work of 
law. Witlinut law there is no security; and consequently no 
ahnndance, and not even a certainty of snhsistence ; and the 
only equality that can exist in sneli a state*, of things is an 
equality in misery.” 

To show the luMiefits of law and civil society in which it first 
apj)ears, he draws a i>ictiire of man iu tin; state of nature or the 
savage condition (and then of Avhat ha[>j)ens during a shite 
of war, “wlien civilised society returns almost to the savage 
state”). “The savages,” he says, “strive incessantly against 
famine; which sometimes cuts off (‘iitire ti‘il)es. llivalry for 
snhsistence produces amongst them tin; most ennd wars ; and, 
like hoasts of prey, 7nen pursue men as a means of sustenance. 
The f(*ar of this terrible calamity silenc(*.s the softc'r sentiments 
of nature ; pity unites with insensibility in putting to deat 
tin* older men who can no longer hunt.” ; 

lie then points to the destruction of wi'alth that tak(*s phuL 
during war, when the laws on which security depend 
in part suspended; and both passages remind us of l.v pjhil 
account of the evils incident to the state of nature.^ yic.i-iixis* 
the savage condition corresponds, only that in tin* s* .piigin>.l 
Hobbes more appositely mentions “civil war,” wbere lv(;‘'stafi; 
iu;arer approach to a state f>f nature in the lawhiss condu.. ' . b 
“ masterless men ” than in international war. It is law alom, 
whhdi has raised us above the savage state in ri‘S[)ect of the 
security of person and pr<*perty. Morals alone, all the natural 
sentiments united, would have been insullicieiit, he tells us, as 
Hobbes has alre/idy told us. 

“ Law al one is able to crcfite a fixed anrl durable possession 
which merits the name of property. Law alone c,an accustom 
m(:n to bi»w their heads under the yoke; of for(;sight, hard at 
first to l)ear, but afterwards light and agi’ocable. Nothing but 
law can encourage imui to labours supcriluous for the pre.s(‘nt, 
and wliich can be enjoyed only in the future. K(;onomy has 
as many enemies as th(;re an; dissipators — men who Avish to 
(Mijoy vvithout giving themselves the trouble of producing. 
I.abour is too [)ainful for idleness; it is too slow for impatiema;. 
Praud and injustice secretly cons})irc to approiu’iate its fruits. 
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Trjsf)lcTico nrul aiiflnrity iliink to ravish tljoin ])y open foiYM*. 
Thus soeiirity is assailed on every side — ever threatened, never 
traiupiil, it exists in the midst of alarms. The le^dslator needs 
a diligenee always sustained, a power always in aetion, to defend 
it against this crowd of imhdatigable enemi(‘-s.” 

.l>ut it is not enough to he secure against actual loss for the day. 
We want to have* the morrow secure and all our morrows, like 
him in the (lospel pandde Avho had much gruxls laid ii]) for 
many years, so that, like him, we may take our case. It is 
only law that can give this feeling of future security. All 
future ** exmdatum ” is grounded on law ; our conlideut cx- 
pefitations enable us to form plans for the future. “It is 
hence that the succ(issive instants which compose the duration 
of life are not lik(i isolated and independent points, hut become 
^continuous parts of one whole. Expectation is a chain which 
^unites our jircscmt existence to our future existence, and which 
jj^ssos b('yond \is to the generation which is to follow. The 
•‘-’hility of man extends through all the links of this chain.” 

^ kit a seremity, peace, comfort, good laws may procure for 
’• e^woll administered and protecting our property, which 
d^ (piietly ttj carry out the schemes of life wliich we 
.. bt?for(‘.hand for ourselves and in part for our children ! 

\iha!S(l angers, losses, disappointments, anxieties, cares, and 
troubles w(i arc spared ! 

All this we owi^ to law; and yet, Ilentliam complains, the 
“ word expectation is searcci to be found in the legal vocabulary, 
and scarce an argument founded on that principle appears in 
their writings.” ^ 

But now, if law has been so potent a machinery and so 
elllcacious, surely some account, in a professedly scit*n title and 
original treatise on law, of the origin of this woiulrous device, is 
iM'cessary. In what form ditl it iirst appear? Did it come into 
the world e.omi>let<^ and fully formed, like Pallas from the brain 
of Jupiter? Did it come from heaven-sent legislators who 

1 This may bo partly true as regards lawyers ; but Burke as a political 
thinker and legislator has some powerful arguments based on the im- 
policy and injustice of laws aiul measures of State that defeat plans of 
life that the State has encouraged men to form p. 130). 
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furnishiul c(unpl(‘tG codes "i or, as JloJdws and Locke assevtod, 
ilkl it on day wlioii the ori^jiiial social contract 

was made, and when one man or one body was intrnsb^d 
with the ])nwer to frame laws to ^t'overii the rest Avilh their 
consent? After it came, how Avas it chaii'^ed or impr()V(‘d? 
AVe merely imie here <pi‘‘-^tions iinansAVcjnMl »>r answered most 
imperfectly, which, according to Sir Henry Maine and the 
niod(*rii historical scliool, require to he answered as fully 
as possible — the questions of the origin and ])rogress of Iiav ; 
othei-Avise we are presejited with tlie mystery of a m(»st (‘xcelleiit 
device and great discovery for society, tin* condition of all 
other excellences, Avithout having the origin and successive 
improvements pointed out and explained. 

§ 4 

In order the hoti(*r to see the advantages of laAV Ave shoiil,^ 
try, he tolls us, to get a clear idea of j)ropcrty. This is 
easy, because “tluTc is no imagt*, no i)aiiiling, no visibhy. 
Avliich can express the relation that oonsl.itutt‘.s |»ropert; 
not iiiat(;rial, it is metaphysuad ; it is a mcTe coiic.(‘pl.ii f 

mind.^' ye^statt' 

Tin*, chief element in the idea of pr<>[)erty consists ii. 
established ex[)(*ctni ion ” in the j)ersuasi(m of h(*ing aide to 
draw certain ad vai> Lagos from the thing possess(‘d, an ex[»eeta 
tion wholly based on i.he, guarantee of law. To take*, tln^ 
simpl(^st case (aiul tin* oihj <'hoson by U«)usse:iu), it is only 
thnaigh tin*. j)rolcetion of law Unit T am ahh* to enclose a Held, 
and t(j give myself up to its cultivation Avilh the. sun?, though 
distant, expectation of har\a?st. 

There was, no doubt, a nafnral expectation of enjoying things 
even before hiAV existed. T>ut the cases are very feAV and 
elfiiientary : a savage (a hunter or a lisher) may liop(* to enjoy 
tie* fruits of his labours, if, for exam]>le, he has killed a dec.r, 
if other savages have not discovered Ids cave, or if In* is stronger 
Avhen th<iy come to take ii from him, as they will be? likely to 
do (as lIoblH'S lias said). But if you dispute ibis, ami Ave are to 
suppose an agreement amongst savages h.) respect the acquisitions 
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of oacli otlicr, here we have in these nf^r(M‘monts the jmuNNiNes 
OF LAW^ as heiijg tlie l)est for all in the long-run. 

Property and law are horn together and die. together. Pefore 
laws were made there was no projxjrty; take away laws, and 
property ceases. 

Security in relation to property consists in the Law not (lef(?at- 
ing expec.tations of (iiijoyinent whicli it has itself encouraged 
iiicii to form, and the rights whie.h it has guaranteed. 

Tint perha])s laws of property ar(i f/ood fcjr the rich, /jad for 
tlie poor, as lTonss(?au and our mochan coinmunists have said. 
This is not so, Ikmthani thinks, for tin*- po<jr man is muck 
luitter oir in onr societies than the savages in the condition of 
nature; tin*, lot of women is hett(?r, and (diildhood and old age 
have more resourcA's ; the ])opiilation is a “thousand times 
:^reater,’* a f;ict whicli alom? proves nu Avdiicli side is the 
-ijieriority in liainiiness (if life is worth having at all). 

‘'.riic hiAVs in creatiTig riclujs are. the. henefactors of those, who 
^ »ain in the povcily (»f nature. All participate mon* or less 
.?• ^pleasures, the advantages, and the resources of civilised 
The iinlustry and lahonr of the poor plai'e them 
. ’ • -'(j-Sllhc candidali's of foriuiio. And have they not the 
accpiisilion ? ” This is certainly true in j)a7i. But 
the* real ipu'slion rallier sJiould he whetlier the lahour- 
ing’ class je.nerally have, dfi/t/ sliarial in the blessings of civilisa- 
tion, and wliether their material condition has improveil i»i 
proportion to the general incn*ase of wealth in modern times. 
Tin* lahouring class arc cerlaiidy far hettor off than tluiy 
would have, heeii had there heeii no laws prott'cting property; 
hut liav(‘ they shan*d in the. new wealth and in the coiupicsts 
of civilisation as nnu*li as the t»ther classes? The. answer is, 
that they have sljared the new Avealth, and an ever larger 
numher of them ; the l(!vel of wages having continually 
risen during the past hniulred years. But they have- not 
sliared in those things that ]m*sn]>i)ose a liheral iMlncation as a 
necessary condition of tlieir enjoyment, ^or is it possible or 
in the nature of things tlie majority of them can do so, hut 

* of (nistoms ratliiM-, winch is a stagi* before tiw. Locko believed luun 
were riilud by such custuiiis, uiid Kuiis^ouu ibllowuMl Jiiiii uii this iioiiit. 
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only some, of ihvni, who aro more foriuuuio ilniu the rest, 
or jiiitiirally nblcr or cleverer, l>ut, linnlly, they are infinitely 
bi'tter ofr tliaii they woiiltl be under a systi*m of equality or 
Coimuunisiii, or even wliat we now call Collectivism ; all this in 
spite of what tlie Marquis Beccaria has said: “The right of 
pro[)i'rty is a terrihhi right, which perhaps was not necessary.” 
Ktiiisseau has said the same, hut, as I have already said, he 
afterwards changed his opinion. 

But, short of its abolition, short of e.oiumunism, property may 
be attacked. Bcntham then analyses th(‘, evils which residt 
from sucli attacks. These are, first, tlie (*vil of non-possession 
— a negative evil; secondly, the pain of losing — a positive (ivil, 
the [lain of deprivation. It is, as it were, taking away a part 
of myself — summing iij) the cares, tln^ industry, the saving 
spirit and for(‘sight, all which are obji^ctilicd in the property, 
which is likewisii the reward of all thes(‘ I'Hbrts. “Our ])ro- 
perty is thus a part of our being, and cannot bo torn from Uj? 
without rending us to the quick.” 

Besides, after being once attacke<l, there arises i 
as to the remainder, and, worst; y(;t, as to what we 
yet acquired, but which wt; may act [i lire if allowetf . . ^ . 

.tl enjoy. This fear is formidable anti widesjirea; ‘ 

has v(*ry extensivt; consetpieiices. Bor why save ar?’" f'hite 
if the fruits are torn from me to the jirotit of others, • 'my 
enemies”'? Beside.’, 1 may not liavc the means (eaiMtal) left, 
even if I desired still to labour. Of those four evils, the first 
and second do not (;xtend beyontl tin* particular persons 
plundered. But the third and fourth extend to those not 
yet attacked, that is, to everybody else. Tin; alarm and tJie 
deadening of iinliistry extend to all, ami of course arc all 
the greatcT tin; mon; iiersons have alreatly been attackcjd. A 
Avhoic* nation may in this manner have; the spirit of industry 
deadened p<*rmanently by a tyrannical government, bad legis- 
lati«>n, an intolerant religion, whieli drives men from tlie 
country, or “a minute suficrstition which stiqiefn's tln‘m.” 
Tin* provinci;s of the Turkish empire, foriin;rly und(‘r Uoman 
rul(*, so flourisliing, aci’ording to Bentham, liave been im- 
poverished solely by bad and rapaidous government. 
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Jn siicli (‘oinitrios iIJ^> opulent nrc first plundered At length 
only whnt is iicf.ossary for hare suhsistenro is produced. Jhit 
iibniidaiico being plundered, oven the subsisteiiee of some ivS 
endangered, oAving to the fact that the suporlluity of the ricli 
is lield as a fiiml for the siibsist(*nce of otliors. 

Turn to the otlim* side of the picture and see wliat a grand 
result has be(‘u achieved in Nortli America. A whole continent 
reclaimed from a savagci uncultured state, and wealth and 
'■omnu‘rc(^ aial ])opulalion vastly increased, and all this within 
barely two centuries. What has wrought these prodigies? 
‘‘Tlie beneficent genius is sentrihjf* 

§ 5 

The existing distribution <»f wealth in each country, how- 
;^‘ver it may diU’er in dillerent countries, should be preserved 
■ the legislator. diisticM? consists in its niairit(‘nanee, and tbc 
princ.ipb* of security retpiires it. “ How make another 
n witlmut taking from each that which he has? And 
il any without attacking the seemrity of all? Wlien 
repartition is disarrangcMl — that is to say, the day 
sta))lishment — how avoid making a second] Why 
ct it in the same way? And, in the meantime, -what 
becTunos of security? Where is hap]>iness] Where is 
industry ?” 

“When security and equality are in coidlict it will not dv» 
to liesitate a nionnuit. lujuality must yi»‘ld. The lirst is the 
foiindaiit)!! of life; subsistence, abumlance, happiness, every- 
thing de[)ends ujioii it. Ivpiality produces only a certain portion 
of good, besides, whatever we may do, it will never be per- 
fect; it may exist a day; hut the revolutions of the morrow 
Avill overturn it. The establishment of a perfect ecjuality is a 
(‘Iiimera ; all \ve can do is to diminish inecpiality.’^ 

A revolution in government or a compiost might overturn 
jn'operty, and they have occasionally ilone so, hut it would be 
only for a tiim'. Soon industry Avoiild create new property, if 
only tli(^ principle of property be alJoAved. “Jlufc if pro[)erty 
should be overturned with the \lirect intention of establishing 
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ail equality of possessions, the evil would ho irreparable. ' No 
more security, no more industry, no more abiindanoc ! Society 
would return to the savage state whence it emergc'd.” May our 
Collectivists and extreme Socialists of to-day, wlio have Ix'come 
emimoured of communism, meditate these words of Jientliam, 
the democrat ami extreme Kadical ! 


lie goes on to show in remarkably vigorous and earnest and 

convincing wtu'ds tlic conditions necessary to carry out a scheme 

of equality as well as the eventual eoiiscxpicuices of it : - “ If 

ecjuality ouglit to prevail to-day it ought to j)revail always. Yet 

it cannot he ])reserved except hy nmewing the violencf*. by 

which it was established. It will necMl an army of inquisitors 

and t'xeciitioners as d(‘af to favour as to |)ity ; insemsihh^ to tluj 

seductions of ph^asure, ina<’cessible to personal interest; en- 

dow<‘(l with all the virtues, tliough in a s(‘rviiM*, which destroy 

them all. Tlie lev(*lliiig apparatus <aig)it to g(» incessanti 

hackwanl and forward, cutting oil* all that rises ahovt? tlie li» 

])rcserihed. A eeasedess vigilance would he necessary t<j||^' 

to tliose wlio had dissipated th(‘ir portions, ami to tak**;* , 

those wlio })y lahour liad augmented theirs. In 

of things there would be only one wise course for 1h«v\' , 

^ 'I 

— that of prodigidity ; tluTe W(»uld ho hut om^ 

—that of iiulustry. This pretended nuiuidy, seem/ 

pleasant, would he a nnwtal jioison, a hurning eautery, wliieii 

would coiisuiiie till il destroyed the last iilua*. of life. Tla^ 

hostile sword in its greatest furies is a thousand tinu's less 

dreadful. It inflicts hut partial evils, whicli time etlaces and 

industry repairs."' 

These words are not more, striking tb.'iii true., and tlie imperfect 
attempt made, in France for some three yi'ars to rca.Use, eipiality 
conlirms them, while the march of social and industrial evolution 
ami the greater scale and comph?xity^ of social facts would 
render any similar attcnijit now made still more disastrous, 
if possible, than in IJenthauds time. 

It is true, he goes on to sliow, that some, small sociebii's in 
the /irst ejrerves(;ence of ndigious eiitliusiasiii have e.stahlislied 
eomniunism and ecpiality, but by no means to tbeir im reased 
liappiiiess at Jirst, while they tend in tlie end U) the simple 
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“robbery which idleness perpetrates on industry.” Ideas of 
benevolence have induced sonic ^ood people to countenance 
such chiiiierical schemes. But under ilnun in the distribution 
of labour “what motive could <leterniine any to embrace the 
more painful? Who wouM nmlertake <:ross and disagr(‘eable 
functions? Who would be content with liis lot? Who would 
not find the luirden of his neighbour lighten* than his own? 
How many frauds would be coul rived in order to lay upon 
otlu‘rs the labour from whieli all ivmdil end(siv«)ur to (*xenipl 
themselves? Ami in the division how im])ossihl(^ to satisfy 
all; to preserve the a]>])earances of erpialit}' ; to prevent 
jealousies, quarrels, rivalries, preftnenees. . . . AVhat an 
apparatus of ]»eual laws would be necessary as a substitute for 
^ sweet, liberty of cboice and the natural recompense of labour ! 
^ne-half tin* so(‘iety woid<l not sullice to regulate the other 
iilf. Thus this absurd and unjust system would only be ni)l(j 
lainlain itself by nuvins of a political and roligmus slavery 
l^s that nf the Helots <»f Laccdcnion and the Indians of 
■ i*i establishments of the Jesuits. Sublime iii- 
legislators which to accomplish a plan of equality 
corresjionding lota of good and of evil, and puts 
1 on one side and all the enjoyments on the other! ” 
ns only one, means, he thinks, of reconciling security with 
greater equality. Tluj State can limit the testamentary power, \ 
“ to prev(Uit too great an accumulation of wealth in the hands 
of an individual,” or it may favour equality where the deceased 
has left no cojisort or relation in the direct line, and has made 
no will, in which case the property should revert to the State, 
to the exclusion of collaterals, who will have formed no ex- 
pectations ; wliile if tliere are children in tlic direct line the 
l)rinci])le of equal division should he followed. 

The first of these principles, the limitation of the testamentary 
power, has been to some extent adopted by Parliament in the 
graduated taxation of legacies and successions, though it has 
not been done wdth a view to promote greater equality, but 
only to provide an easily raised and fruitful tax. Of course 
to some extent it docs favour equality, and by deepening the 
graduation it could be made to favour it still more. But it is a 

15 




226 ENGLISH POLITICAL PHILOSOPHY 


vory (lolicato and difficult question, liow far such increase would 
l(;ad to evasions, or much worse, to a clieck on the a(3cumulation . 
of capital by the testator durinj:; his life, which would also tend 
to equality, but equality at the expense chielly of the W(.»rking, 
classes. ^ 


According to JJentliain, tliere i^ a natural tendency to ecpiality 
in a nation industrially ]>rogre,^sive, if the laws do not set 
themselves against it by favnining monopolies, sliaekling trade, 
or permitting entails. “ We se(i great properties divided little 
by little witlioiit efibrfc, without revolution, Avithout slio(;k, and 
a much greater number of men coming to [)arti(:ipale in the. 
moderate favours of fortune.” This is certainly in ])ait trm*. 
Without priniogenitui’c* and (Uitails the great landed ])r(»p(ndies 
would have been dividtid long since, but there is an nj)posiU- 
process going on all through our century until Jiitely— -aF 
increasing concentration of cajatal in singhi hands. Th;: 
implies a great increase in imupiality of Avealth, find tliere v 
certainly a far greabu* jmiportion of mmi in the industrials'^’ ^ 
Avho hav(‘ incom(.‘s of over £5000 a year, over £10,0P/V ' 

over £50,000 a year, tlian Avhen Peniham wrob' in 
mug of the century. . •«'*,'- 

Tt is true that nearly every class and calling has ^b^^ 
great increase of AA^ealth during the past huinlred yi*an U'j 
particular a large neAV class of very rich me.u has ])c«‘ii added t| 
our social typi-s, aij<l this (dass lias prolite<l more tlian any otherl 
so that Ave accept Avithout qualilicatioii Penthanri 

formula ‘‘ that there is a eojitinual progress towards e({ualitv.’^ 
Uj) to a recent lime, and especially during tin? first half of tlu‘ 
jinisent century, in the imlustrial s|>hero IIk; tendency has Immmi 
the othrM’ Avay, and Avith lienelit on th(3 Avlioh; to the nalinn 
and csj)e<‘.ially tluj Avurking cl/issos. 


§ 6 

The principle of security is not infringed by the F>t,aie, 
taking a part of my projicrty for the ymhlic Avants, hi*cauvse thine 
are cases Avliere a part must b(3 sacrificed to ju’eservii tlic groatei 
mass, as, for example, for the expenses of the army, navyj 
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police, justice. J)ut tliciro arc disputable cases : should a part 
of anyoru‘/s pro])(irty be takcui to support the indiii'ent or to 
sup])ort piildic worsliip, ov for the cultivation of the arts and 
sciences? In aji excellent section he pleads derisively in favour 
(d a poor-law to provide for llie indij^-ent, ])ecaTise, thouifli all 
po»n‘-l}iws to some exh'nt (‘iicourai^^e idleness, yet there are niiicli 
j^o‘eat(*r ol»jee.tions to their aF»o!iti(»n. Savin.'j's of the lahonrc'rs 
tlH‘insi‘lvi‘s cannot be dep(‘nded t-n, l)ee;ins(‘ a larL^e class of 
la])ourers have not L(ot (‘noi!L;h for suhsisjeiice, afuMlier lart^e 
class only just enou<^h, ainl il< is only the e.hiss above. tht;se two 
Avhich could reasonably be expected to inakci a provision for 
lhems(*lv(‘s wlnm old and [«ist Uudr labour, which many fail to 
d(» through inq)ru<lence.^ Tlnai a system of voluntary contri- 
butions lias great iniperb'ctions. The contribution, uncertain in 
biiount, may Im in excess or insullicient. It is levied only on 
: liiiinanc. There is a [>reinium on avarics* and sellishness 
.‘b (!an escape the contribution, and a “ punishinont on 
•^;iity, that first of virtues/’ Thirdly, these voluntary levies 
distril)ut(Ml. The sbaim h'ss or lying or euniiing or 
^'ej&Jpie numdicant Avill fare Avell, wliile tlie modest and 
'‘du^jj.'ior, or thos(‘ ashaiiUMl to diselos(‘ iheir poAuirty, may 
As^errible jirivatbms. Tor these reasons, “the h'gislalor 
oiigSIwPo establish a regular eonlnV)utii»n for tln^ wants of 
indigtmee,” hut tliosc only are to be eonsiden‘il indigent, wlio ai'c* 
in want of what is absolutely neees.sary. To this tin* ])oor have 
a c.laim greater than tin; rich to fheir superfluities, owing to the 
groat(T pain, amoniitiiig soon to the pains of death, wliich would 
fall on the starving poor, while the ])rivati»)n to the rich would 
ho but a trifle or nothing at all. but m»t more than necessaries 
should be given, otherwise it is a ease of “taxing industry for 
the .support of idleness.” Erom all which, it may be infervcil 
that beiitliain, ihoiigh he might favour a refornied poor-law, 
would not l)(i niueh in fa vour of OKI Agt‘ l?(‘nsK)ns to any except 
th(‘- (les(M’ving labourers, who had .served soei(*ty during their 
Working years Avithout having the means of providing for their 
old age. 

^ Or even through their virtin's, r.7. in a-ssisling nged j>arents or other 
relations. 
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As to piiyinent of the clergy out of the public Treasury, he is 
not oppos(‘(l to it, because* tluj clergy nre iisoful ; “ they form 
the advanced guard of the laAv\^' Their fniuii-ions might 
be iiMU'cased with advantage ; they might do more for tlni 
education of tlie Inwer classes in the. promulgation of the 
laws (as Ifobbes suggested) and in other Avays---s(irvi(a‘s which 
would keep them from dogmatism and controversy, where 
their labours are mainly misc.hiovous. If, however, there arc*, 
a variety of religions and forms of worship, it would more con- 
sist with liberty and ecpi.ality that each denomination should 
contribute to tlni sii]>port of its own clergy and worship a 
coursi; which might efuiourage [)ros(*lytism, but which num*. 
likely would result in a useful (‘iimlation. 

1I(*, is not av(u\se to tin* public, contributing. to the cultivation ^ 

of the arts and sciences, the line arts as well as the useful.-*^-.; 

. . . 

]>ecauso, first, the (jxpt'use would be trifling; secoTidly, its hiv";“ 
being mixed up with tin* necessary taxes, would In* in^* 
ce[»ti])le; thirdly, an advanced slate of the line arts migh^ff- '« 
strangers to the country, and also, as in the case of 
the good esto(*ni of other nations. !^ckuV' 

llf! enumerates^ the nffarkx ujnm srncriff/ (ofligiiiM 
Ihrougli ignorance* (»r false; theori(‘s. Estate 

>»|r 

8uc.h are — (1) Taxes whiidi spare the rich and taf: on 
the poor, as Iik; corrrr^ taxes on industry, ii[)on iicces- 
saries, private s.alcs, j>ul)lir: sales, tax<‘S on law pr(»c(*e<lings, 
whicli, in edhict, deny to “the poorer sort” the jU’otection 
of law. 

(2) b’orced eh-valion of tin; value, of money hy the government 
or making its paym(*nts iji a dejireciatod or elehased currency ; 
a theft hy the government which enahhjs every other debtor to 
roh his credib^r, and wliieh lias many further disastrous cou- 
secju cnees. 

(3) Reduction of the rate of interest hy law (an operation 
analogous to the reduction of rents), on the ground that landlords 
an* us(‘.k*ss consumers and tenants productive labourers, both of 
which seriously shake the prineiiile of security for all classes of 
citizens, 

^ Principlea of Cimil Cmle, (diap. xv. 
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(4) General confiscations for political crimes, such as pre- 
vailed formerly in Koine, or in democracies the plunder of the 
rhdi on the i)retcxt that their fortunes were generally founded 
on injustice. These four are more important, and liave been 
more frequent. 

He ailds (5) Dissolution of convents and monastic orders other 
than slowly, and (6) Suppression of possessions and places 
without indemnity to the possessors. 

§7 

There is a good concluding chapter in the lirst part of the 
book on tlie “power of the laws over eicpijctaiioii.” Laws 
should conform to the general expcjctation. Their goodness 
lopends upon this. The conditions of this conformity are: 
rst, that tlie laws should he anterior to expedation, Ihit this 
l^jLlillicult, for ov(;n at the lieginning of laws there was already 
? ex[)e(;tati(»n formed, because prior to laws there was a 
kind of proiierty,” and a sort of expectation of pre- 

necessary to make a law contrary to the oxpec- 
men, it should be a law to take* ell'cct at a remote 
d tliat the ])rcsent generation would not feel the change, 
ami tlie coming generation wouhl be prepan'd fnr it. You will 
thus not liurt existing interests, and amongst the young yoii 
will lind sujiporters. “Everything will be easy, becausi*, you 
will have prevented tlie birth of expectations which otherwise 
you would have been compelled to cvuitradict.” The, s(‘(*ond 
condition is that the laws should he knowriy because «)therwdse 
tln*y can havi* no ellect iijion exp<‘c(ation, nor even [»reveiit a 
cojdrary one. Laws are. more, easily kiiowui as they (ionlbrm to 
nahiral t.ijirr tat ions |)nMlueed by j)nw'inus habits; lait ii law 
contrary to such expectations is hard to Ciieipreheml, and more 
hard to rtmieinber. Wo do not naturally ex[)eet I'odes of ritual 
law, but we do expect those laws wliicli an* most imporlunt and 
necessary. Tluu’efore the stranger v/ho commits a theft, a 
forgery, a murder, may not plead ignorance of the laws of the 
country, since he must have known that these were crimes 
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cvory where.' Thinlly, //wj he coiisistmt, a principle 

closely connected with tlie preceding, hecansc Jinalogous laws, 
which consist with the preceding principles, arc presnincd 
beforehand. 

That a man’s property should on his death go to the next of 
kin is a rule generally admitted, and a law directing succession 
aer.ording to this would accj)rd with natural expectations, and be 
univ(n*sally understood. The more the law departs from this 
princii)l(i and admits exception, the more obscure and diiruailt 
it is to understand. The English common law allbids a striking 
example of such departure in its complicated provisions, singular 
distinctions, and subtle judicial decisions regulating tlio dcsc(;nt 
of proj^erty, Avhicli*arc of such peculiar kind that no one could 
presume them beforehand. The result is that this part of the 
law is “a profound study like that of the most abstract sciences, - 
confined to a small number of privileged men. It has (‘.veiC ' 
been necessary to subdivide it, for no lawyer pretends to 
stand the whole of it.” 

TIio fourth condition is that lawn slwmUl Im comintent / 
Sprmcijile oJ utility ] for exjjcclatioji naturally ])resunjf^,iciv5is'' 
'frue, what conforms to utility may he contrary jbi'igin':':! 
opinion, but this is only accidental and teni])orary. V'state 
(■ondition is imtJiod in the law^^ good anangr'nicnt, ni,Tstfa' re. 
there may be a diilicultv in underst.'inding and remembering 
them. “Loth the •'^tyle and method should })v. simph; ; the law 
ought to be a manual «)f instruction for each individual, and 
everyone should be enabled to consult it in doubtFid eases 
without the aid of an interpreter,” — a consunimati<m «l(;voutly 
to be wisluid, ;iud which Hobbes in his Leviaf/tan had pointed 
out as a d(jsi<leratum, but which ^ve arc as far as ever froju 
altaining. Perliaps, as Sir Henry Maine j)oiiits out, it may not 
be st» easy as Ikuitham sujHM.»si‘s to make the law cognoscible, to 

' In lila: manner in Roman law, nom*, oven those to wlioni ignorance 
w.'is allowed as a ]»lca, could plead ignorance wlieii the aet forhidden was 
eontraiy to tlie Law of JVaturo. fhit Jiow (;ould the sliaiiger know that 
they were (Mimes every when; imloss from his moral nature? f«)r we ujiist 
Hot assmoe that he is necessarily a holiever in licntliam’s theory of 
utility. Ill fact, all that ho says here about “natural expeetations ” 
is an unconscious testimony in favour of Natural Law. 
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the generality, owing to the increasing complication and diffi- 
culty of facts in our increasingly complicated modern life. 

Tlujre is a sixth condition in order to control cx]3ectation. 
The law ought to appear to tlio mind as certain to he executed^ 
or at least there should he no reason to presume the contrary ; 
a rule which condemns a multitude of mercantile prohibitions, 
because the rules are easily eluded, with the result that they 
“become a lottery of immorality, in which individuals stake 
money against the legislator and the cusbiin house.’^ 

The seventh and last condition recpiires that the laws be 
iitcjrally followed, that the literal sense of the words be taken, 
and not the interpretation of the judge, who might put quit(‘. a 
different sense on it, and who, under the ]>retence of intori>rc- 
tation, may substitute his will for that of the legislator, while 
•^at the same time ho may make suitors liable to liis caprice or 
’ 0^'l)artiality. 

Siuih are the marks of good laws : utility, consistency, facility 
iw wincing known, proba1)ility of execution. If now the laws 
' * tlj^.yconcern eveuybody were in one volume, and those which 
<»iily classes were in small se[)arate volumes, if the 
had become, as with the lle\)re\vs, a pari, ef 
manual of education ; if a knowledge of it \\v\v 
as a eoiulition of the franchise, the law would then !)e 
truly known, cvciy citizen would become its guardian, its 
violation w<aild not be- a mystery, its explanation would m t ])e 
ii innu(»|)oly, and fraud and chicane would no longer be able, to 
elude, it. 

Kurther, as Hobbes also desired, the style (^f the laws should 
be as siinph*, as their provisions, or if it dillercd from that of 
oth(*r books it should he by greab'r cleai’uess, familiarity, and 
|)recision, because it is designe<l for all, and eliie/Iy the least 
educated class. 

Our laws, indeed, are very dilVerent from the model be has 
sketebod. Ihit in. spite of that fact be allirms that, with all 
tlieir drawba.e.ks, tiny Iiave j)rodneed incalculable gO(jd. AVe 
nro iiid(d)ted to tin*, laws, such as they are, for all w(‘ enjoy (^f 
seeairity, property, industry, am I abundance ; for peace betweim 
the citizens ; tlie sanctity of marriage, and tli*.*- “ sweet perpetuity 
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of fnmilicis '' — a and for tha most part a true cuJogium, 

but wliicdi, in his Judicial rrocedure and elsewhere, lie con- 
siderably attenuates. 

§8 

There follows Part Second on the distribution of property, 
in which ho first enumerates the titles to property, namely, 
actual possession, wliicli includes the right of the jirst occu^gddi 
anciiMit possession in good faith, or prescription, possession of 
I the contents of land and of its produce, |)i)ss(ission of what the 
land supports, sucli as animals {cutcesdo of the Koman law), or 
what chance has thrown ui>oii it, possession of adjacent lamls 
which gives a claim to land from which water has retreated ; 
aiiu‘lioration of one’s property, possession in good faith with 
amelioration of another’s property. To these he adds the riglit* 
to fish in great waters, and to hunt on aj)proj)riatcd grounds,*' 
but not the latter when most of the land is cultivated, tW: • 
being reasons then against this right of chase in the * 

inconveniences of allowing it, — in particiilai* that of enco^^^Vh 
a class of hunters likely to be poor, and temj)ted to b^oKUis ' 
the law. 

A title to property is also acquired by the owner state 
its enjoyment to another, either as a pure gift or in cxcrf^i ' (Ji, 
or to ward off an evil, or to acquire goodwill. Every such 
alienation is a good to both parties, the giver and receiver. But 
there are exceptionrl cases wh(*re exchanges may be, invalidated 
owing to concealment, fraud, ct^ercioii, subornation, error of law, 
or error of tJie value of the articles exchangeil, im^apacity to 
make the exchanges, inconvenience to tht‘, public, want of right 
on part of the conf error. 

Alienations in gem*ral arc gO(.)il, yet restraints on alienation 
of land everywhere [uevail, and for three causes, — to prevent 
])rodigals from parting with it, t«) support family pride, and to 
gratify the Ljve of power, the desire of ruling after* death ; the 
latter being the cause of all foundations. 

A title to property is also acquired by succession after death 
to the goods of another, and this by the law of intestate 
succession as well as by the making of testaments. Bentham 
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(fhjccts to the existing law of intestate succession, and proposes 
oiKj of great simplicity, intended to favour equality, the chief 
feature} of wliicli is that the childr(}ii should take in equal 
shares, and, failing children, that the immediate ascendants, 
father and mother, should take equally, and, failing them, tliat 
no more remote ascendants or collaterals should inherit, not 
even the uncle, hut that the public tr(}asury should benefit, 
(yollatci’al relations may be poor, but no expectations have been 
formed by them, and so no injury wouUl be done them. Tlie 
sci^tion on testaments is a good one. He is in favour of freedom 
'>f bequest on account of its utilities, its promoting of virtue in 
fiimilies, and for the benefits it secures to the party who can 
make a will, which secures the resi)ect and gratitude of children 
tv) parents in the decline of their life. Still he is partly in 
^favour of the Fr(}iich Ugitime (derived from Roman law), by 
^ V/hich no cliild can be disinlu'rited, but must have a portion 
^j^mired unless for grave causes spccillod and proved. 

OTS^tl if a man have no near relations, l)ut yet wishes to 
th'ip^-ya faithful servant or dear friend, he would allow a 
e.^^iallyrty of becpu'.st to tlui extent of at least one-half of 
(hif^‘Vii[ Jty, while the other lialf is rosju ved to the public, 

' 'thc/i-JiriByou tempt such a Jiiau to spend his money before his 
himself. 

There follows a short chapter on th(} rights to services, in 
Avhich lie proposes to make it an oflenco not to render a service 
to another, of great bciieiit to him, which would cost very little 
to tlio do(?r, and in which also he treats briefly of contracts and 
tlic considerations which mak(5 them invalid, wliich are the 
very sa,m(‘. as those wliich make, cxchangi}s invalid, and for the 
saim*. rcnisons. As every exchange of property imports an 
advantage, so every excliange of se.rvici's is mutually advan- 
tagi'.ous. lie concludes by contrasting his doctrine of obligations 
resting solely on utility with tliii long and laboured accounts of 
previous phiIo.so])liers resting on natural rights, conscience, etc. 

He is very much against tenancy in common, and rejoices at 
the division of the commons of England, where “harvests, flocks, 
Juid smiling liabitations have succeeded to the dull ste-rility of 
the desert/' 



-’34 


ENGLISH POLITICAL PHILOSOPHY 


§ 9 

We have now f^iven the reiuler nil of the work which 
ally (M)]i(jorns oiir sul^joct of pijJitifal and moral philosophy. 
Wlaifc f<»II(»\vs (iOTic.erns tlio sliuloiit of law cliicdy, tho part 
wliioh rolatos to th(.‘ rijL'lits and obi illations which l)cloii" to tho 
several private conditions, or what is (lalhid the Law of Persons. 
It is easy and readaldc, but there is not much new and import- 
ant in it (ixcept whore lie asks for greater fre(‘doiu of divorce 
on the grounds of his principle of utility. Th(i remainder of 
the book, entitled the Principles of the Ptnail Code, conhiining 
his classification of ofiences, his remedies .against oficiiccs, his 
theory of punislimont for olfimcos, with the indirect means of 
avoiding them, though avoU deserving the Ccandul study of the 
philosophical lawyer, the law reformer, or evtm the special 
student of jurisprudence, does not much concern the class tr- 
wlnmi thes(i pag(‘s arc addressed or the subject of >vhicl^' ' 
mainly treats. It is r.athcr the civil law, and especiall.^’ff v 
|)art wliich d(‘als witli ends of civil government witli . 

are concerned. (Jf this T have given the reader a rljichios’* 
analysis, ])ut a c.om]»r(‘hensivc revienv of the whole isSi’igin^;! 
and may be instructive to tlie stu’ious stmhnit. 5 state 

Aeconling to Jhmtliani, legislators slmuld aim at lhT>fk^ '^ypi- 
iicss of the c^oinmunity, more precisely at the greatest liap[)iia ss 
• d' tho greatest number. Put lia[»[»iMesH, from tin; legislator’s 
point of vieAV, consists of four tilings — subsistence, abninlance, 
equality, and security. As to tbe. two lirst tin; task is easy; 
Tiotbing is neccss..ry luit to leave alone. ])o away with all 
existing restrictions, regulations, sliackles on foreign trad(* or 
lionn; industry. J^eave those (.‘hiejly concerned wlio best know 
their own interest [•» follow it as they plecsc*, and hy so doing 
(in the indnsti’iMl sphere) they will best promote liotli their own 
interest and tin; general happiness. 

Snc.h wi’.s the tf'.aeliijig of Ailaiii Smith, a<lopt(‘d by Ikmtham 
aMid Kuglish statesmen (hiring tin*, early part of this (a*ntury. 
Then; was nmcli truth in it, hut also errors whicli tinn; di.s 
closed even before Ihmtham’s d(‘atli, in 1832. Tt led to great 
evil, to oppr(‘s.si(»n and cruelty to the young, to the (li'gradation 



BENTHAM 


and physical deterioration of the lahoiiriiig population in 
1’aciorii‘S, \vorkslio])S, mines, etc. And hence there e.am(‘. a call 
for rt cumulations of a new kind and znterhu'ouces with freedom of 
contract, limitations of workinf^ hours lor women and childnui, 
and facjtory legislation generally. 

It thus appears that, hotli by interfering and by not inter- 
fering, Oovernment in tlio economic sphere may diminish tlic 
general haj^piness, and that it rccpiires a vmy skilled inter- 
pretation of history and experience to know what laws to mak(i 
and wliat to avoid, though it might be agreed that the teiulcney 
to advance the general hap|)iness is the tost, how(;ver dilliciilt 
it be to tracij and to measure it. 

Setting aside, then, these lirst two objects, we come to the 
groat aim of government, the promoLioii of security- -security 
tlu^ person, property, reputation, political lib(*rty being 
'.cimled under security. Government should pnitect property, 
>1 he givers excellent reasons why it should. lint liow 
protect property? By creating higal rights that arc f«»r 
‘ tlrfiy-.V»ral good ; rights to us(‘, in many cases to oxeludi* 
using, to giv(», to alienate, to dcistroy, to bequeath. 
dU<^*iFa;iits. iiut how c.an li<*nthnm t(‘,ll against ilie (rom- 
'tne-’/prifl;it],out history and the long Inimaii (‘X[)erit5ne(‘, that 
iiro for the haj>[)iness ot‘ the greatest nmulter? It 
is history that best shows tliat eommuiiisni is im|)Ossil)lf, with 
all ad\'aiicing communities, and this conclusion is h»vtili(Ml from 
])iinei[)les of liuman natnn; which show an instinctivi* tendeney 
and leaning to pro[)erty, as well as to free<lom of (jontract. 

The historical aspect of the (piestion, lunv far tlic universal 
human experience lias shown [)r«>p(U’t.y to be uee>(‘ssary, 
lieiitliaiii lias not examined, or only glanced at it in the 
exei'ptional east?, of the monasteries. 

Tliih other ami greater gaj^) in bis theory of legislation lies in 
liis denial of natural law and natural riglds. lie distinctly 
allirms that these are ‘Gkdiqns”; though he speaks of ‘‘all 
tile general inclinations of men, all those which appt'ar to 
exist independently of human societies, and from which must 
proceed the establisliment of political and civil law,” as pro- 
perly called All legal rights he allirius to l>e 
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the cr(\ations of law, of the sovereign, without wliich they liave 
no existence, or such a feeble and momentary existence as to 
amount to iiotJiing. TJiough it is certain that nearly all rights 
now called legal have existed and been protected under a 
regime of custom before law or the State, in Bentbam^s sense, 
existed. Custom, he would say,^ is a kind of elementary law ; 
but why are the customs as to property so much alike at all 
times and places, if not because men’s natures are funda- 
mentally the same and their circumstances with respect to 
providing themselves with sustenance from the earth very 
similar? A “feeble and momentary exp(ictatioii ” of property 
lui allows may have existed before law ; as well he might, Locke, 
and even Blackstone, having already said as much and more, 
lie gets no further than Hobbes, w'ho declared that property 
was the creation of law. But Hobbes believed in natural la\^ 
and natural rights, only that in the state of nature they wei'"^ 
overridden in the universal reign of might, so that they beca» ^ 
of none effect, were worth nothing till the State and a cem/^ *: 
coercive power was formed, when some of the natura^d; / 
that already potentially (existed, though overborne, 
up by the sovereign, defined and protected by the 
that sense were “created.” fstiite 

The real fact is that the legal rights are based dti\ j'lruier 
natural riglits — rights to property, lihe.rty, rejnitation, marriage, 
fiiUilment of contract, and family riglits ; rights which each 
one instinctively assumes, which others instinctively recognise 
as natural (though they may occasionally violate them) ; at 
first instinctively f'^lt and acted upon, lint lat(!r on consciously 
perceived and reasoned upon, being specially involved in a 
imicpie, implanted ferliiig, the original gmii of justice. 
“This land is mini?,” as the first disci »v<‘rer ni- first possessor; 
“This how is mine,” because T have sj»ent my labour and 
time in fasliioniiig it — feelings rather vnguely felt than 
ri?ason(‘d about, or expressed in distinct, logie,al propositions, but 
which arc, so instinctive and immediate that the attempt to 
disturl) possession was instantly rcsist(i<l, wliile it arous(?d 
another and very distinct feeling of resentment, a sense of 
^ Theory of LeyinJation, p. 113. 
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i]ijury or wrong done, and a desire of punishment; in fact, 
Jill tiiat law afterwards builds upon in taking the protection 
of property and redress for violation of its rights into its 
liands. 

To liarinonisf^ our natural srnitinionts of justice with the real 
good of the eonnuuiiit.y is thus the great and fonnidabJe 
problem for the legislator, in the solution of whieh he will not 
get imudi help from Ihinthain’s theory of legislation, founded 
subtly on utility and the dcmial of natural rights, nor much 
even from his discaj)](‘ Mill, who is, however, so much b(‘tter 
than his juaster th.at he recegnises that th(‘rc is a justice; 
founded on jiatnn;, on tin; sentiment of r(‘sentment whercviM* 
i.njustic(; or injury is done, the sense of justice being merely 
our natural feelings of resentimmt “ jnoralised.” 

The tru(; statesman in his laws and measures should have in 
'’"Ins mind both the cl(*a,resl and best senlinu'nts of justice <»f his 
and Ids comnninity, and also the probable advantag(‘s, the 
nf liapjiiness that may ])e expected to follow ; but this 
V not gfithcr from llcntham's absurd calculus of i)leasure 
but I’ather from extensive knowledge of the results of 
'iliKi,VA a*[’Jir('s in the jnist, combined with a wide knowledge of 
'the ’i^nuaturo. And ho will also have to include the liappi- 
n?:v)iiUf’^post(;rity, for we owe much to our progenitors, wliich 
can only he paid not to them but to post(*rity, and thus with 
the widest knowledge ami best intention he may hlunder; 
tlicTe is tiuTcfore more need for caution, for tentative and slow 
reforms, instead of larger attempts involving too great risk. 

It cannot bo said that he will learn muedi from ilentham on 
tlu’se j)oints, hc^yond the necessity of protecting property in the; 
ge?ieral inten’st, the limitation of tlie power of bequest, the 
waiiiing against too much interfering in the economic spliere, 
and tlie luxid for legalised poor relief. Hut in regard to the 
penal hraiich of law .and the theory of punisliment, Hcntliam 
h.as been of sei’vice to legislat()i*s and reformers of the criminal 
law in the; past, while*, as regards reform in Ih’ocedure and the 
Administrali(»n of the law, his unceasing labours and uiisp.aring 
censure and criticism have resulted in great benefits to the 
public in general 
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Thus, ihon, rigliis an? not tlio cn'iition of law, but 

are or ought to ho the rec.ognitioii of natural iMghts and 
natural justice*, wliicli often (existed in part before law as a 
fact, and wliich, if they did not exist, ought to liave 
exist(?d, so far as we tliink the world r)Ught to be a moral 
on(‘, ought to be a theatre in w'hich our highest and 
(dearest intuitions of justice ar^^ to he nxilist'd, though tlnu'c, 
may be impotliimmis in the way whieJi prevent a rtjalisatioii 
otluir than slowly. 

So that, liiially, what tlic h'.gislator ought to aim at is 
iiatuj*al justice checked by considerations of utility. lie is not 
directly to aim at the greatest hapjjincvss of the community, 
whi(;h he may be unc.ertain how bcist to promote. He must 
he advis(id by history, and by the best political and economic 
science, if he would know whether a proposed law or measure * 
would promote or retard the general happiness. And he 
must ask how far a propc^sed law or measure agrees with the 
advaiudng ideas of justice, as shown to the best moral thiid^ ; - 
On either side ho may make a fatal mistake, run couj^*l > 
the accumulated exp(irience and toaebing of bist(>ry^jpih>'“ 
always lias btien and jircsumably always must be, 
from her other warnings against falsi* Uu‘ories ()f|pta,t(*. 
good in the past, whether referring to religion or r<^ifir£iCtm 
of IradtJ, whicli should host Iw l(.*ft alone. In this way he 
may bring disaster or slow decay; on the other sid(i lie may 
run (jounter to onr ideas of justice and natural right, and 
tliereby teach tlui people the Icsstm, (‘specially dangiu’uus in a 
modern dmiioiuacy, that might, not justice, is right; the might 
being identified with numerical majority, 

§ 10 

In the Privcijtfrfi of Lprjislafion, Ih'ntham had intend(*d to 
sot forth the principles of an ideal code, civil and ])enal ; and 
if a oonstitniional code and an international ('.ode had been 
inc.lu(hal, wo should have had a complcU} sedumu^ of jurispru- 
dence, of an ideal jiirispnuh'nce or model, to wliicli actual codes 
or actual bodies of law, if cixliliiMl, should (;onform. 
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TIkto had floated before, his mind such an exhaustive 
sclicmc of a coni[>leto code of laws, tog(^tlicr witli subordinate 
cod(‘s, ninritimo, military, ecclesiastical. This code was to apply 
to all countries, with sliglit local adaptations. It would only 
rocpiire slight changes witli the progress oi time. This scheme 
he ]icver worked fully out. lUit a sketch of it in some 
directions, going into considerable detail, was published in 
Dumont’s edition (1802), and edited more fully by Lo wring 
in the conijdi^.tc edition of Jlentham’s works. 

It is simply an unfinished work on jurisprudence, saving 
only that lui draws sometimes on actual English law, sometimes 
on his own logical faculty. It is, so far as it goes, a model 
skeleton of what the law ought to conform to everywhere; 
and when he applied, as Ijii did in so many directions for 
employment, to the Czar of Kiissia, the Presiilent of the 
United Statics, and the several governors of the several States, 
wh.'it he intiiiided to do was to lit their actual laws into 
thia scheme sej far as possible. But it is easy to see tliat 
tliti^ would have re(iuircd adaptations in the dincront cases, 
erf^pj^lilly as lie wished in his actual codilications to intro- 
Running accompaniment of reasons, all founded on 
t-iC' ■‘principle of utility or the greatest happiness of the 
groiite^t number. 

Paimomtoit, had it been finished and properly fused witli 
his Theorij of Le(jidaiion, which, so far us it goes, is linished, 
would liavo given us a scieiuH‘. of legislation as it ought to he, 
a si:i(mc(j of universal jurisprudence, but diilering from the 
works on jurisprudence written since, because they are 
abstra(*.te<l fi’om adnal systems of law — English, German, 
or Koman law ; and the chief value of Bciitham’s would havi^ 
consisted in its Ixung, as to form, models for the others, of 
l()gi(*{il divisions, accurate delinitions and nomenclature, on 
wiiic.h he lai<l great stress; as to content, an alteration of the 
actual systems so as to agree with the test of utility, and the 
exjiulsion of what did not so conform. What is to he iinally said 
of bis labours in this department, fragmentary and unfinished 
as thi‘y ar(^, is that he laid a kind of foundation for a science 
of law or jurisi)ruden(!e which Austin further worked up in 
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parts, witliout finishing tlic structure.^ This scinnoe, as con- 
ceived by Bonthani, is a sclieme of commands which the 
governing ])ortioii of the commnnity imposes on the governed 
for the general inforest or liapj)incss, and which it ojiforces 
under ])enaUies in fin' same general interest. And as TJenfham, 
in pnrsiianca* »)f his sehenie, drew largely on the amilysis, logical 
and psychological, of the leading legal concc'ptions, on logical 
divisions and accurate and consistent definitions of wonls, h(‘ 
is the Founder of the Analytiival school of jurists as np])os(*d 
to the liisforical school, which pays nmre regard to the slow 
evohilimi of the great legal calegnries, and on the other hand to 
the school which founds u]>on Natural T.aw. 

And certainly the analysis of legal c.oncej»tions will not 
furnish a true science unless we can show y/7/// the. c.ivil parts of 
the law regarding property, bequest, (iontracts, marriagt', etc., 
are what they are, have been tin*, work not of (diance hut 
necessity and reason. Why there is a groat similarity, with 
subordinate diirerences in the laws in (‘ivilise.cl comnmnitii‘s, 
wh(*the.r the goverminuit be a despotism or a re])ul>lic ; what is 
the explanation of tlic diireronces ; %vhy the criminal law is 
what it is and much the same in every country ; why one 
country has a constitutional law while* in anotliei* thert* is 
nothing to check the monarch’s will hut custom and opinion, — 
these are questions for a true science of law. To (*.xplain the 
present in any real sense, to slnnv why it is, requires a kmnv- 
ledge of tlie past history of all these topics, property, contracts, 
criminal laws, constitutions, gov<wiinients, etc., which no mere 
analysis or examination of our jwesent eonce[)tions of them can 
give. General utility, on which alone ]H*ntham would justify 
them, is not the sole reason why they came into l:>oing, nor is 
conformity to present utility the solo test, though it may often 
be a gf)od test of their litiiess to continue. 

A true science should show the antec('dent causes of our present 
laws and institutions ; it should also examine their present 

‘The nearest approach to a complete filling up of the scheme is to 
he I'ouud in Professor Hidland’s Moments of Juriaprudeveej which, how- 
ever, is abstracted from law as it is not as it ought to be, as on 
Jjeiitliam’s view. 
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iiLiliiy Mij<l nMSoiiii,])Ii*ncss. Ami it iii.'iy bo from the history tlmt 
sniin;thin<f move llwiii utility, that inevitable necessity was at 
work, that apart from the question of their litility, they could 
not have be(iu other than they are from principles of human 
nature. And in sonu*. cases this is the result of the historical 
review ; in others not so. Hut in cither (iaso there is an in- 
crease to our knowledge as d(‘rived from mere analysis and the 
consideration of utility alone. 

It was a vague apprehension of this sort that made Burke so 
distrustful of tln‘, a))j)lication of mere reason to society and its 
laws and institutions, as if our country was ‘‘a carte-blanchc to 
sc.ril)ble what laws we phrased on.’' II(i divined Avhat the 
I listori(*-al school has since justilh^l, that pr«)perty was natural 
ami necessary to give our nature its devclopnitoit, as well as 
II»jr its lower and more obvious utility, and that it must in- 
evitably exist, sav(‘- in exceptional cases where luunan nature 
is inaim(*d, as in tlie convent, or where it is temporarily exalted, 
as in the first enlhnsiasiiis of a new religion. What he did 
not know was the need of a (jaridul revision of the conditions 
of acipiiring pro])crty, and tlie permissible rights of pro])erty, 
lest they hindiii* the gimeral good, including tlie goi.»d of posterity. 

§ 11 

Bcntham had gone a considerable way towards creating a 
science of juris] >nideiice in Ins Frarpnenl on Goop.rnmcnt and 
<)/ Lrffidatloii. But he was not content with such 
a. eonsiderablii Avork. AVbat he gives is at best legislation as 
it ought to be. It is “ nnantboritativc jurisprudence,” and be 
strongly desires it to become embodied law. Perceiving liow 
much of Knglisb law was tTeated by the judges in the ad- 
ministration of the common law; believing that the making of 
that law called unwritten law was a usurpation i»f the functions 
of the legislator, to whom alone it slnmld belong to create new 
law ; seeing further that this uiiwrilteu law was to all hut 
tlie lawyers unknown and unknowable, ami liema' bad law ; 
percA'iving also anomalies ami contratli<*lions in the recorded 
eases, gaps to be Idled with good laws; alsi> anacbruiiisms, 
lO 
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illo^icisms, in iho coimnon law, want of proper divisions and 
dofinitions in tho statute law, all wliicli lie signalises, ho is 
an advocate for the codification of tliti whole law, written 
and unwritten, or at least for a digest of the whole. This 
would make the law cognoscible, and it could not bntha]»]HMi 
that in the making of the dige*st some reform in the law wouM 
rcsidt; some of tho absurdities and contradictions would ilis- 
appc'ar. Tlie result might not be an ideal and complete code, 
but it would be a gr(*:it advance on tho huge chaos of Knglish 
law, wliicb is unknown to the ])enple, unknowui even to the 
professional lawy(‘rs, but wliich nevertheless the jieoplo must 
shape their most important actions by at their peril. 

Otliers in England, like. Sir S. Komilly, advocatiMl codilica- 
tion, but the time was not opportune or rijic for such, esi)(‘(aally 
as eminent auUioritit's on the Continent, lik(‘. Savigny, objected 
to it that it miglit stop tlie sponkiiK'ous growth of snitable. laws. 

Knglish law was too full of glaring (‘vils and anomalies, Ilen- 
tham believtnl, for lawyiM’S to allo\v th(‘ Hash of light on it that 
cotlification would shed. Besides, the Tory Oovernnient wanted 
neither light nor law reform. vSo Benthani turned his eyes 
from his own country to tho United States, and in 1811 
fnldressed a long letter to the T^resident of the lJnitr‘d States, 
olfering to codify the actual laws of the Unitijd States, both the 
unwritten and statute laws, in accordance with his general 
scheme. Finding no response for a long time, he then appliiai 
in a very dillerent (juarter, namely, to Alexamler, Czar of All 
the Kussias, making a like offer, wliich was still less likely to 
lx*, entertained unless th<* ]>rinriph* <»f tin* grealc'st hapjune.ss 
'would he kept in the backgrouml, since such W'ould bai’dly 
c.omniend itself to a desjiot or his bureaucracy or the lainled 
aristocracy, 'with its millions of unemauci])ated serfs, wdiose 
greatest liai.'piiiess might he sacrificed und(‘r tlie existing 
system. Tin* emperor [xilitely rc]»lied and i‘VtMi s(‘nt him a 
signet ring, hnt intimated that the WiU’k was in the hands of a 
Commission, avIio Avould lie glad to adfln^ss (|n(\stions to so 
eminent an authority. 11 (j turned to tlui Governor of Pi‘nnsyl- 
vaiiia, Avas tantalised with liopes, followed liy delays, linally 
by a slu‘.lving of the subject, owing, as Avas said, to the sinister 
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interest of inoii of law iii the Lej^islatiiro, wlio reprcsente»l 
tlnj proposal as “visionary and iinpraeticabhj.” Finally, in 
July 1817, ho addn'ssod the eitizens of tho United States, 
the final sov(‘Teign, in earnest and reniarkalilo words, v(‘Ty 
llattoring to their national and individual vanity. ITc invites 
them, through the beiuifits his h'gislatiun would eonfer on 
them, and through the great exainjde it would set, whiedi would 
he <;[uiekly folhjwed, to more glorious compiests than any 
hitherto known. 

Lastly, in 1822, lie made an “ajipeal to all nations professing 
Liberal opinions,” feding it would be more appropriate for tlnmi 
than for despotic governments to draw up “for the competent 
authorities” a rlraft of an all-eoTn])rebehsive body of law; an 
appeal whicli met witli no more favourable response than the 
^preceding ones. 

If 'we ask the cause of this repeated and almost iindignilied 
])ersisteuce in oilers to draw up comprelumsive codes, tlie 
answer is, lleeause he could not get the work taken up 
at Inane, lie- n]>pli(Ml abroad ; because he thought it a work <d’ 
gn.'at inn>ortaiice — peilia])s more than it really was; bi‘.eaiise 
b'o, he was gidting old, and he wishetl before Ihj died to 
associate his name with the promulgation of a philosophical 
aiul c-omphde code. He as])ired to the glory of a gi‘(‘at law- 
givm*, whos(‘, Avork, like that of Mos('-s, ^lauu, or ^lalnnuet, 
would live foi- ever, only that his would be so much greater 
than theirs, as the work of a philosopher who knew logic, 
with its exliaustivc^ divisions and sliarp deJinitions, together 
with the universal ap[)Iicability of the principle of utility, on 
all which the earlier legislators set but little stress. 

If, indeed, rieiitham’s oiler liad Ixnm accepted in all its 
« xtmit, he would have become something greater than a 
Ibinadmit of the United States or any Chief dustice of the 
Suprmne Court, a lawgiver on a grand scale for the [)eopl<‘ and 
tln'M’ ]iosterity. For, liesides putting all the statute law ol the 
United States into the code, be aiiiird at sifting from the mass 
of decided cases in tlie Uiiib'd States (tin* common law) the 
rules and principbrs involved, and pi‘vhaps extending tln*m 
hy analogy, and having all turned into statute law hy the 
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Jiiifchoriiy of Mio l\loreovor, wliiil. is luoro si'^ni- 

llcjiiit, ho aimed, if miL at lilliiicr up the iiivitint^ 
.snj^^Lfosiin^, by his mothod, llio. to ho lilh'd up tind the 

maiiiHJi* of providing for thorn. And not only so, ])nt lio 
pro])(»s(‘d to intrudiKU! n running ooinnioiiiary of reasons, all 
gronndod on tlio prin(;i[>I(! of utility, and on that alono, 
allowing no t»thor [)ossil)lo anhliority or lawful souroc for law - 
noithor the fooling ol natural jiistio(‘, or rtdigion -ihorohy 
running no small risk of olfouding t.ho. roligious fooling of 
a llihlo-roading and roligious oonimunity, strongly porvadod 
with slo.oping Turitan hinatioasin and p(‘rha.j)s soinotliing that 
ho. Wi)uld oa.ll asooti(.-ism ; that is to say, ho. pro])os(al to ostahli.slj 
and oonso(;raio his |>rim*iph‘ of utility, n<»t alone in tho. splnno 
of law, but to make it a[»ju‘ar to ]>o, in tinj opi?iion of l(\gislab»rs, 
tin' sol(i tln'orv of iinM'als; no reasons not rosolvahlo into utility., 
being adinittod. Now, iluMigh tlui gonoral utility is a main 
<*ono<*rn of logislatiou, (‘spt'cially in a domo(iraii(‘. oonimunity, 
yol; lionlhams luthor o<.iars(; ami <*ommonj»laoo view of ulili 
tarianism was no nim'o gom'rally aooojitc'd in the l.biitod Slali-s 
than in ICngland, whih* iho thoory of natural law was lar;.':oIy 
hold by tho lawyers in both countries. Had his ]>roposal boon 
adopted, ho. would hava* lioen tin* supremo lawgiver as rosjioets 
botli tin*, civil and ])onal hram-lu's, and ho wished, as far 
as ])os.siblo, to aiitioipalo tho future hy iusorling in tho eodi* the 
prinoajih-. of its own rovi.Viou. IJo di<l not aniieipal.e, much 

revision, and tlio less tin* bettor. As he says, “ If tho jirinoiplos 

l»o the bo.st in the law, ami no reason etanos with time, for a 
change, will not hi^ easy to go.t a hotter.'’ it is a truism that 
it will not he oa.sy to get a better tlnui the hesi, hut he. assumes 
tliat his is tlie best, ami wlien time hi'ings (he iieefl of a. 
ehange he wimld insert the prino.i]»le, a.nd se.o]»e of siieh in 
aooordance with tho same ]>rineipli‘s of utility. And lie was 
saiigiiine enough to hi-lievo that if hut one State, of the Union 
;j‘ (‘epted his oiler, all the others would he foro.«‘ij, by the (‘videiit 
uperiority of liis code aiul tlie coiitagioii of a go<.»d (.‘xanijilo, 
to ado])t it.^ 

‘ Kin. illy, ill ;i Imrsl ol piopln-ti*' niptun-, lie .si.ys addrc.s.iiiig tin; 
people of llu I'liiLed StaU.': : “Tlic.se labours of iiiiiu;, ... let them be 
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Ifn (lid not propose to touch the constitutional law of 
the Uni 1-0(1 States. Tt was, In', said, wliolly adiniralih^ Still, 
for reasons of syniinotry and cfnnuhdeness, ho w(nild lik(* 
to include it in his code and to throw (>v(ir it the ])ro])(;r 
jnstilication of reasons, to giv(‘ it In's honed iction on grounds of 
utility. But suppose Juire, too, on a soend; 0.0111 par ist^n with his 
own ideal constitution, it appoarc'd to sullor by the ooniparis^ui, 
it is not unlikely that his private opinion of a weakness 
in some plae(i would let itself ])ccr out, porliajis to the future; 
profit of tin; constitution, nieantiinc to tlie scandal f)f all llie 
devout worslii|>[)ers of tin; eonstituthui, the most sacred thing 
in Aiimrica. 

II is oiler was not acce]»led. It appeared too large- and risky 
^ to some ])oliticians ; to llu‘ laAvycrs, a visionary and iin]>ractic.al)le 
thing. Tie was inu(di disapp( anted, lie liad, In; said, a nsal 
relish for the work. And ikjw that he had (hdivered liims(.*lf, 
or nearly so, on parliamentary rerorm, what cls(; was Uktc; for 
him to do*! A ]>roiniiient puhlic man in America tried to cim- 
solo liiiii, inform(‘d him that his labours were nimdi appreciated 
in America spib; of tin; refusal, and filially gavi; him a good 
]>iec(; of advic.e, to write a pliil()S()j)by of Law', a work on. 
juris|)ni(h‘n(*.e as it .should be, somotliing after tlie example of 
Adam Sniitlds PttlifiraJ Ennumiy \ or, he said, construct yonr 
(;()nij)l(.de ideal code without (.airing whether actual .^ystimis tak(' 
it up, without rcfer(Mice to tin; acfual law.s of any country, and 
l(;t: it work its w'ay. ISucli a Avork c(mM not fail to liave. fruit. 

Thi.s AV.as exee.llent advice ami to tin* point. And the fact 
is, what lleiitham mainly wante.d doin' inimediately by a State 
sulnnitting it.s laws to tin.; mould of liis [ilan iind making 
a tremendous experiment and full (»f risk, has Ikmui largely 
(lone in a slow jiiccemeal fashi-m by the knvyers tlicuiseha's, 
on whom he Avas so unjustly .scAmre for piaderring, as h(‘ 

ac(;cpt(;d hy you ; you .sli.'ill lu' a people of coiupicrois. . . . To tlio 
(■oii<piest to whi.;li you are liciv invitoii 110 i.ltiniato limits can be 
as^ig^ed other than tho.se whii-li houml the habitihlc globe. To b.ure 
n'‘\v l.aws u])on fi nluctaut ami abliorriug people is, in addition to 
inipwiiishabh; (l(^]»re(l;iiion, the objei-t and ell'ect of vnlg^ar eoiKpiest ; to 
behold your laws not only .K-trepled, but .sought .ifter — sought .-liter hy an 
admiring people — Axill be v»>urs.” 
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allogod, tlu'ir profo^^sinnal iniorost to that of tho piihlic.. It has 
(lon(‘ l)y tlicm and by tho pfovcrniiKint, hut only aft(‘v 
parliauKMitary rcfonii ; and if Ihaitliani worn now lio 

AVtnild soo imnih of liia mn])iti«>n roalisiMl. I [is inlhionco, has 
pn'vailod not only in Kn."]an<], in tho ri.sin<f Knt^disli oolonios, 
ill Ihil.isli India, hnt V(M*y larijjoly in tho Unitod SUitcs of 
Aniorica ; and hondn lios his rhiof .i^d«»ry. 

And tho vory oodilic-ation which lie. nri^od is now lioiiif^ folt 
to bo moro and more a nccossity, however fjroat and dillionlt 
the task will be. It is folt ^ “that tho incessant growth of 
new law must render an authorised ropublieatioii of tho Avhole 
at some date or other an inevitable necessity. The need of 
codifying is growing inst in iiroportion to tlie over-iiiereasing 
clifficultilsoftheiaHk.” 

Still more in a democracy. IVeause if law is the expression 
of tho gciK'.ral will, it would 1)0 necessary, before it could b(; 
really so, tliat what is supposed to be such should bo in such 
a shape that the democracy could compreliend it. Then they 
wamld b(' in a position to give tludr assimt or dissent, ami then 
the law's assonti'Al to might Ini truly saitl to be the cxju’ossion 
of tho will of tho sovereign jiooplo. Lut it w'ould bci absurd 
and paradoxical that it could not know what in thiiory was 
tho expression of its own wdll. 

^ Shi.ldoii Aiiio.a* aSV-/c//,cv; of Lato^ ]». 



III. ON CONSTITUTIONAL REFORM 

§1 

Let us how oonsijlor his vic^ws on the Eii'^lisli Constitution, for 
the reform of Avhieh he was a vigorous iiiul successful pleader. 
As to forms of governiueiit, h(i ace.cipts the usual division into 
ahsolut(i inoiuire.hies, aristoca-acnes, democracies. Of these the 
^lirst two arc incurably bad, but aristocracies are tlie worst. In^ 
both, the general interest is sacrili(.‘.ed to the selfish and “siidster 
interests,” — in the first case of th(i governing one, his instruments 
and creatures, in the second of an irresponsil>le confederacy and 
its deiiendants, who together plunder the j)(‘oplc and oppress 
and insult tlnuu if the.y murmur. They are both illegitimate 
govcujnmmts, biicause the true object of governments, the greatest 
good of the greatest luiniber, is necessarily sacrificed and set 
aside f(»r thi'. good of a few. The second is the worst, heeanse 
ail ahsolub' monarch, if virtuous, might abdicate (»r restrict his 
prerogative or (!Veii introduce democracy, a thing whicli is 
‘‘on the canls,” and there are at least instane.(\s of ahsoliibi 
rulers abdicating in favour of another like, themselves. A 
(hiarles of Spain, a Christina of Sweden, have done so, hut who 
ever heard of an aristocracy abandoning the least pa: tide of 
})oW(‘r? The actual goveriiincnt of England in tln^ year of grace. 
1817 (the time when Rentham was writing on constitutional 
reform) was an “ aristocracy-ridden inonareliy,” combining all 
the evils of both. .It was the worst possible government, the 
farthest from having the peculiar excdlimces of monarchy, 
aristocracy, dmnocraey, which Rlackcitonc claimed for it. It 
wa.s not a limited mouarehy; nor was it a government with 
niiiely-halaiujcd jiowcrs of king, aristocjracy, and people. Such 

a balance is impossible in itsc?lf, as it Avould imply no motion 
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or piii’petiial deadlock. In r<\'dity tlic .thre at body of the ])ooplo 
wore nnropr('S(‘ntcd in Parliannnit, Avbilo tln^ small part, said to 
be represented were not really so. Tim majority of tb(‘. scats in 
the House of Commons were under tbe control of 207 powerful 
j)ersuns, peers or great landowners, and for tlie r('maining seats, 
wliicli Averc not i)ro])ertios, the members wcm’o I’etnrned by 
corrupt electors. Judge tlicrcforc how far the peophi of Englaiul 
were rci)resented. 

The government was a usurpation. It had nullifi(‘d l)y brilxuy, 
corruption, and tlio terror cxm-cised by j)owcrfid lajuled mag- 
nates, the original political power of the ]>eo|)l(; constitutionally 
granted and exercised. The sutlVage Avas in fornuM’ times much 
Avidor. There had formerly been annual Parliaments. After 
the Revolution of 1GS8 they were tihuinial. Tbe Sc'ptennial 
Act, by Avhich the l^irliainent of George*, i. in 1717 prolongcnl 
its own existence, was an unconstitufional usurpation of ])ower. 
And this usurping government, Avith its uncDnstitntional origin 
maintained hy corruption, rested llnally on militaiy force and 
not on the consent or atlection of tlm |>eople. 

Here in brief is bis theory and liistuy. L(*t ns consider tlie 
first a little closer. His argument is that an abs< hit* rnl(‘r 
must, at all times and wb(*revci; b(^ rules, liavt* an inter(*st 
ad\'ers (3 to that of bis pei)])l(*. ; that tlie. inten'st of tin* jieople is 
only coiiicidiuit Avitli that of its governors i)i a re[)reseniati\a^ 
democracy, Avlicre the pcojdo (*lect them, or el(‘ct thos(3 Avho 
appoint others to gOA'ern ; that ahsolnto govi'inmcnt must be 
illegitimate and even immoral when tried by tin*, test of utility, 
the test ol the greate.st hapjiiness of the (;omminiity, tin* only t rue 
test. Locke also, as avc have seen, maintained that an absolute 
nionarcliy was not a legitimate govorinneiit, but his n^ason Avas 
different, namely, tliat the ])coplo could never liave made an 
original contract conceding absolnt(3 poAvers to om* man. 

That the arginiient of llcntham is misonml lias been sliow’U 
indeed by Mill, who points out that there was a i*,ompl(‘te 
iilentity of interest between ruler and ruled in tlie time of 
Heniy viii. and Queen Elizabidb, both of AvJiom had the same 
main objects at lieart as their people. And is it not perfectly 
clear that an absolute luonarcli may be the. very best possible 
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rul^ir for a srnii-civiliscd or an iiiKavilisod por)i)Io? Li any cnsc*. 
no oLlua* is possibhi for certain rac<‘M, no oilier Avoiild lx* endiire<l 
by 11 h‘. p(‘o[)le Ibeinsidvc^s. Tin*. dos]M»l is llie (‘xj)i;(‘ssioii (d' t b<*ir 
Avill. Jiis Avill is their inmost will :is to Mi;itt(‘rs of ‘^nn^rnment. 
In fact, here deinocratiy' and aniocraoy coiiicide. The. iieopJe 
desire a sin^de a])sohite rnler. it is their inmost wish to Ijave 
siudi, and not to have any other. It is r(*pr(?sentativ(‘. ‘fovenn- 
ment, too, of a kind. Ho is their rqu’esentative, only one with- 
out mandate or instructions. As it is the government they 
most wish, it is evidently h^gitiiiiate. ft is eqtially clear tliat 
a despotism like tliat of Peter the (Ircat is the best for the 
happiness and still more for the improvement of a baekwaril 
people.^ 

Clearly the interest of a great and good monarch like Aurelius 
or Solomon is eoineident with that of his people, and so very 
niueh so that such a one has sometimes gr(‘,atly increased the 
general ha])pinoss throngli his capacity and virtue. Peiitham’s 
rej)ly Avoiild prohahly be,- Yes, a good king may appear, hut he 
is rare. The class of king is had; the majority are had, and 
ill political and moral subjects it is the (diaractcristics of the 
majority that concern us. Well, then, let us take the majority 
of individual rulers. They will he neither capable nor viiduoiis ; 
tlu-oiigh their egoism or vice or folly they will prove hostile to 
the gi'iicral weal. In fact, his view is very much that of kSamuel 
tin? ])rophet wln*n lu? laid before the people of Israel tlic evils 
that a king Avuuld bring. But we fhid the people wamld not 
liear him, but said, “ N;iy; hut we will have a king ov(‘r us; 
lliat we also may he like all the nations; aiul that, our king 
may judge us and go out bedore us and fight our haltle . '■ : such 
wcri' the advantagijs they ex])ecLed. Kings are, in fact, natiiral 
(diiefs — originally the best leaders in war, and otherwise the 
al)l“st or wis(*st. They were first eliiefs of small grou])s, tlien 
of greater and greater ones through successful wars, till at length 
we come to a {Sennacherib the Great, ^ king of kings. 80 it 

* Sec on tins JMill’.- Zof/ic, vol. ii. p. IvSO. 

“ Sec Ills Letter to Lofoyefte. ami the Citizens ef France. 

^ Son Spencer’s i^ocioloyy^ vol, ii. ; and J\lai]iu’s Earty History of Insti- 
tulimis, chap. v. 
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was with the Assyrians, Babylonians, J^gyptians, and most of 
the histoihi peo|)les. Gree(ic was a sort of exception. Tlierc' 
were kin^^s lirst and them democratic f^overnment in cities. Ami 
Borne became a n^jmblic after tlie exjmlsion of Tanpiin, and 
flonrislied greatly as a republic. But sbe (lonld not last as a 
republic; nor could (Jrec'cr*. And under the Kiiijure \ver(‘ there 
not princes with no sinister interest? For a liundred years, 
the most remarkable in the history of our species, as Benan says 
in his Marc-AnrUo^ there was, owing to the departure from the 
liereditary principle and the substitution of the admirable 
priiKiiple of adoption, a unique series of great princes, — Nerva., 
Trajan, Hadrian, Antoninus Pius, Marcus Aurelius,-— under 
whom Bonian law was improved and perfected in the way 
desired by Jhmtham, slavery mitigated, natural justice and 
humanity aimed at, manumission of slaves favoured, philosophy 
ene.ouraged, and in which the iwince Avas the first and hardest 
Avorkman in liis empire. Did Ave not see again a Jidian, hero 
and philosopher, first in Avar and first in Avisdom, born to ruh*, 
men for their good, had not the fatal Parthian spear too 
soon cut short his Avonderful career? Df course, when rulers 
liecome liereditary, ability is only an accident. But it Avas a 
long time before they became hereditary. Not ahvays the 
son but the ablest male agnate suci^ccdiid in turbulent times. 
Bentham^s objection only a])]»lies to soim* luMcditary kings. 
It does not apply to an abl<! and good despot in early ages, or 
oA^cn noAV to such a om? for certain ]>iK)])le. 

The argument of Bentham bn'aks altogether doAvn on apjx'al 
AvhetlKU* to ’eason or to history. The rulii of tlu^ <me abh'st 
man is the earli(‘sfc, the most natural, and the Ix'st for the 
greatest hapyiincss of the great(?st number. Hobbes Avas right 
on this point. But it only applies in the case of an able and 
good man, and under the hereditary jirinciple it is only an 
accident, and a rare one, if the king is an able man. The 
majority will bii of barely average ability and virtni*. And 
nnw, to lake our own case, Avhat has really bappemid in Kngland, 
omitting ratUm* transparent fictions ? Our sovereigns sine(‘ the 
time of William Avitli the oxce]ition of George in., bavii 
^ Sec oil tliis point IJallum’s Coiist. Jliatory, chap. xvi. 
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^rradually allowed tlieir share of the sovoroign power or pre- 
rogative to dwindle, till now it amounts to litthi more than ze-ro. 

Jhit it was not so in former ag(!S. During the whole period 
of the Feudal Monarchy, that is, from the Norman Conquest 
to the. accession of the. Tinh»rs, if the king was an ahh*. man, — 
and there, were an uiinsnal numher of able kings owing to the 
occasional departure fr(»m the strict rule of sncjcession, if he 
was as able as Henry ir., Edward i., or Henry v., lie enjoyed 
ample authority. Nor (hx^s tliis appear to have' been uscmI to 
the detriment of the p(‘.ople’s interest. Excessive taxation to 
support foreign wars they sometimes complained of. Still these 
wai’s against France or Scotlaiul were gmierally popular, csj>e- 
eially when successful. When the people rose in rebellion, it 
was rather the abuses of the nobles' power than the exactions 
of the king they complained of. It is cewtain that Tlmiry v. 
and Edward iv. were pofmlar, though both were allowed to 
hav(j very mucli their own will. It is certain too that the 
strong Tudor sovereigns were popular, and that Tlmiry viii., 
the most despotic of all, was the most popular, becausti the 
people regarded him as their protector against the arbitrary 
practices of tlic mjbles, — in jiarticular their clearances and en- 
closures. But the Tmlor sovereigns were iiiiusally able. The 
Stuarts that follow'od them had neither their ability nor dis- 
cretion. They one aiul all wished to be desjxitic in an agii wlu*u 
the sjiirit of liberty had been widrdy aniused; and they wislnul 
to force their subje(*.ts’ conscience on the mattin* of i*eligion, 
iluring a century when religion was considered the m«»st iin- 
jiortant and vital of all interests ; the final result bm'ng that 
flames it., in spite, of his large standing army, found iiimsidf 
op|)osed to tin; majority of his subjects both in England and 
Scotland, ami by his own hdly forfeitotl his crown, and the 
anijile prerogative he might otherwise have enjoyed. 

L(‘t us now C(jnsidcr his argument against aristocratic govern- 
ment. Why is an aristocratic government bad? For the same 
reason that a monarchy is bad. It must be carried on at the 
expense of the general weal. An aristocracy mmf ri'gard only 
its own interest, and this interest must be hostile to the general 
interest wlierover there is no responsibility of the governors to 
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tlio governed. Only where there is responsil)i]ity c-nn then', he 
thisiilentity of interest nndeoineidtnuu; of will ]»el.\v(H‘n riih‘.rs and 
riih‘d ; and this is only possihh*. in re.pres(*.nta1.ivt‘, governnu'nt 
aecoinpanied ])y eeitain preean lions. Snell is Ids tlieoiy; a 
♦ ledm lion from Jnmian nature, assnnied to 1x5 s(*llish, and from 
class sellishness wliieh follows from it. There is alst) the 
assumption, as Mill jioints out, that idiiiitity of interest can oidy 
be prodneed by responsibilily. lint history does not bear this 
out ill the cas(i of kings. Hoav far does it (jonlirni the theory 
in the case of ari s toe raid es ? 

Twice in the history of England the aristocracy liave been 
the rilling power. From th(i Comincst they were powi^rfnl, 
but from the death of Edward iit. to tin*. a(‘e.ession of the Tiuhirs, 
that is, for a hnndri^d y(*ars, they were nearly all-]K)werfnl. 
They deposed Richard ii. and raisixl Henry iv., and very nearly 
deposed him again. They deposed ironry vi. and Edward iv., 
and restored both again ; made Riidiard in. king, and again, 
after Posworth, Henry vii. AVlien there was a strong king, an 
Edward i., Edwanl in., or a Henry v., they loyally followed him 
to Scotland or France in his wars. WTiiin there was a weak 
one, th(5y regularly cons[jired, and a fcAV of the most powi'.rful 
when united together W(5re, abh^ to ]mll d(Ovn and raise up such 
kings. Usually in these comhinations there was one prc'sid- 
iiig, one coinmandiiig spirit, a. Siimni do Alontfort, a Percy, a 
N<5ville (Warwick, the king-maker), Avhose will governed all ; 
so natural is the tendency to tli(3 ascendency of one. .Put the 
aristocracy, so far considered, were rather con t ml levs and choosers 
of the king than thenisidves th(5 suprenu' ]) 0 wcv. Certainly 
when they interfer<‘d successfully they were supreme, hut they 
res])ected the ]ier(5ditary principle, and after tlie exercise, of their 
sovereign power they returniid to their allegiance and their 
normal rolt^, or merely acted as chiiif ministiirs or advisers. 

Put in another sense they ruled very ellectively ; in tlieir own 
castles, over their own territories or fiefs, they ruled hy the 
very essence of the fcu<lal system. There they W(5r(5 autocrats 
rather than aristocrats. Far away from the court or caiiital the 
feudal nobl(5man was a king, although but a lietty king. He. 
ruled his vassals, ineii-at-arius, serfs, tenants; lie protected, 
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.soiiioiiincs phiiulrrod, the cniftsiiKMi of tlic iici^]il)Ouri?ij:i: town 
or villM.L^o (loiuiiiaUMl hy hia easlle. Tlie potent luiron was 
near, and Ids arm was stnmj^. Tlie king was very far <»ir in 
(lays wlnni few good roads existcMl, the “king’s justice” was 
dillicadt to g(‘t, and tlie law courts cijuld a fiord small protection 
against the aliuscs of feudal power, llesides, justice was partly 
administered hy the lianm in his own. court, so that another 
of the attributes of sovereignty Avas possessed hy him. Tie 
dispens(;d justice, lie could bring a small army into the field, 
his word was law, --“The sp(M‘(*h of 1dm that of right com- 
mands,” hut only for his own folknving. It was specially in 
th(‘ lifteenth ('(‘iitiiry that their power Avas greatest. 8ome- 
Ihing like a concentration of authority and amalgamation of 
liefs had taken place alike in Kngland, France, Sc.otland ; and 
I in all thr(M‘ countries thei*e came a struggle bctAViAcn the CroAvn 
and the nobles. 

Th(‘. Wars of the Kos(‘s, Avdiich provf'.d tludr poAver in Kngland, 
ill faetT^aav. tin*, uu'ans of d(*stroying it for a long period. 

d1uiy took opposite sides in a quarrel largcdy of tlndr making, 
fought furiously for thirty y(ws ; many Avere killed in hattli*, 
some AV(*i'e attaint(‘d and died on the scaffold, tlu'ir folloA\au's 
Avere slain, and the ])opulatioii did not increase fast enough to 
till up t.lu*. vacant ranks. They (‘.xtinguished themselves, com- 
mitted political suicide, in a furious, desperate, ])rotractcd 
struggle. Afttn* they had lu'arly di*stroyed each other, one of 
tlHunsclves, tin? Karl of Kichmond, took adA^^ulage of the 
geiHU’al exhaustion :ind tln^ unpopularity of tin* reigning king, 
Ihchard in., to raise an army mostly of foreign adAenturers, 
hut swelled also hy discontented nohhts, hy Avhich Ui^'ans he 
c.oinjuen'd at l>osA\wth (1 l8o), and became King of faigland. 
Ih* Avas able, and crafty, and lui resol vanl to furthei- break the 
pOAver of these dangerous nobles noAV that th(.*y liad served 
his Mini. lb*. [»assed hiAvs limiting the number of rcdaiiuu's both 
in Ivigland ami Ireland, and tlius clijiped tlnu’i* ambitious wings, 
so that a. jiossibh*. king-maker inighi no more arise. He put 
om^ of the most ])oteiit of them. Sir William Stanh*y, to d(*ath. 
Still more determiiuMl AAais his ahh* and resoluti*. son, Henry viii., 
to keep in check his nobility ; lie held them so well in hand 
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tliMfconly once, at tJie Pilgrimage of Grace, did any of tlicm rt*l)(*l, 
and that on account of his innovation in religion. He |)iit 
many to dcatli. He conciliated some, lie raised new men from 
th(i le.sser nohility to the rank of iiohles — liussolLs, Seymours, 
Dudleys, Herberts — and endowed them with the contiscatcMl 
(yhiirch lands. In fact, he showed more policy than even his 
father in controlling the dangerous order of nohility. He had 
the d'ower axe sharp. He hold the old nobility in fear, and 
attaebed the new to him by bonds of self-interest. llesid(is, 
he gave them employment in his French, Scotch, and Irish 
wars. 

The result was that the power of the English nobility st(*adily 
vsank, the power of the Crown steadily rose for a hundred years, 
except during tlie sliort minority of Edward vr., when the 
parvenu nobles ruled, and two very able ones, Somerset and | 
Xorthuml)erlan(l, paid a heavy pcmalty for it. 

The Great Civil War (1612-51) showed how weak politi- 
cally they had becohio. In general they took the king’s side, 
but th(‘y could only bring a small following into the lieM, 
except in Scotland, where the clan syshMii prevailed; and a very 
extraordinary thing residted. Xotwithstanding that arms was 
their profession, that ('very nobleman and c(nintry gentleman 
was a soldier, they scarcely ever won a decisive* victory, and not 
one of the aristocracy distinguislK'd himself (ir made a grc’at 
name as a general, except Fairfax, who Avmit against the king, 
and Montrose, who roiu[in*rc*d Scotia nd for thi! king. After 
the Puritan army was remodelled the Royalists were invariably 
defeated. 

The. people of England, or rather a sect of the people, led by 
fanatical members of the middle class and a small fraction of 
the nobility, coiupienid the king, the aristoc;racy, and the 
gentry. At their own ])r(drssion they were ])eaten, chiefly, 
it must be allowed, b(!canse of the religious enthusiasm of the 
Puritaii soldi(*rs and the great alnlity of two or three of the 
gtaierals who led lliein. A strange and totally unforeseen thing 
resulted, -an Knglish Kej)ul)li(j was ])roclainu‘-d. Tin*. Hmiso of 
Lords was voted to Im; “useless and dang(‘rous”; wliile some 
of tlie nobility, including the Earl of Derby, whose ancestor 
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wjis {I “ kiiij^^-iiiakor ” at JJosworth, and tin; Duke of TTainiltoii, 
were executed. This was the nadir of the fortunes of tlie 
Illnglivsh aristocracy, from Avhich nuiny at tlic time thought it 
laid sunk to rise no more. But this was a gr(‘at mistake. 
For after tin? most extraordinary and dramatic twenty years 
of Knglish history, in wliich a king was exjuaited, and an 
luiglish country gentleman, who had conquered the three 
kingdoms, took his place with even greater authority, gov(;rned 
I^lngland well, and died peacefully in his ])ed, — to savii England 
from anarchy or a new dicta torshi]) to which things were 
drifting, as tin*, sole resourc<‘, and as it turned out to the general 
joy, Charles n., the son of the executt‘d kijig, was restored, 
and the haiglish nobility again raised their heads. 

The 1 Foust' of Lords was restortMl ainl met after an intern'gnum 
of e-hiven years. It r(‘covered a certain d(‘gn‘.e of power, though 
the JI«)US(‘ of Commons was and continued to be tbe pre- 
dominant House. At the ilevoliition of 1G88 they got another 
grand cbantM', when a c(n’tain knot of Wliig nobles played j 
successfully the oM game of king-making. They invited ovt‘r ' 
th(‘ rrince of Orange, and proclaimed him king on the llight of 
flames 11 . ; as a cousequenct', th('y mostly, but not always, 
enjoyed the confidence of William in., and had the great ollices 
of State. On tlie death of Anne a like confederacy of Whig 
])eers, the mo.st prominent being Shrewsbury, Argyle, and 
Soniers(‘t, liroiight ovct the Elector of Hanover and proclaimed 
birii as George j., King cd Great Britain, France, and Ireland; 
and from that tinu? the jiower of tlie aiastocracy was again tbe 
supreme. ]Mtwer in the State. A Wliig oligarc.liy ruled with 
slight iiit(*nnissioii till tlie Eumcb Ih'vohitioii, and then a Tory 
one till 1832; but it was by a historical accident more than 
by intrinsic, social power that tlu'y iuIihI. If James it. had not 
threatened the religion of his subjects Ids line would in nil 
])rol lability have* continiu*d to reign, and with little abatement 
in tile king\s jirerogative. But Georgi* i. and (h'orge it. liad 
to h'aii on the Wliig.s, and bad to pureliase tlnn'r siip[)ort by 
])arting with most of their sovereign attribuU'.s to the ‘‘ Kcvoluti(»u 
families.'’ George iii. imleed gave tbe Tory party a chance, 
and very skilfully, for one with only moderate abilities, played 
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oir^iK* tlii' other. Alternate.ly the Tories (joined with 

the kiii^^’s iijini) ami the. irreat AVIiip: families Avere (!alI(Ml to 
form a Cahinet. Oiiee. there was a coalition. In 1785 the king 
a]>|)oaled to the country, and got a great majority in his favonr. 
II encefoiih tlio Tories and Court party ruled, and especially 
after the social hurricane in Franco, which made Whig and 
Tory nohles, as well as the country gentry of both parties, close? 
ranks. There, were only two divisions, as liurke said, Tories 
(including the Whigs, who had gone over to them) and 
rlacohins, those Avho favoured the new ideas in France. The 
king, hoAvever, still managed to retain a fair share of })owor 
until his illness in 1810, when the Prince Kog(*nt succeeded to 
the like share ; hut being less desirous of governing, he gradually 
let some of his prerogathm slip from his hands through 
desuetude. And thus it was suhsiantially true w'heii .Beniham 
wrote, in 1817 that tin* government of England was an “aristo- 
cracy-ridde.n monarchy,” though it was mmn an aristocracy than 
a monarchy. 

If we in(|uir(.* into the causes of their ])ow(*r throughout this 
long ]M‘riod other than tin*, liistorical actvidents above mentioni'd, 
it will be found to lie in their gn'at estates. Pnlike. the* fmidal 
barojis, they could bring fcAV retainers into the held; hut they 
still owikmI tin? land, ever nnuc ainl more aggregate*! by the 
purchase of smaller properties l>nth of impoverishc*! yeomen and 
tin*, smaller gentry, as Avell as hy vast enclosures of comiuon land. 
The lainlod inter(*st Avas far more important than the manu- 
factni’iiig or commercial. Tin* great tra<ling magnates and 
juillioiiaire-- liad not yet a])peared. I’lii' landoAVjnu’s Avere the 
only very rich t'las.s, if Ave leav**. out the smaller class, Avho made 
gn'ut fortunes out of the ]»luinler of India, the hkist Iinliaiis ” 
as liiirke calhsl them. Then tin*, lainlowners controlled the. 
country seats by tln*ir “sinister” inlluema? over tenants, and 
Avith llie.ir Avealth they c.ouhl bribe, tin* ollnir voters. ]>esid(*s, 
they ba<l pock(!t borough.s, seats Avliic.Ji tln*-y c.*ml(l [)reseut to 
]i';or men of genius likir Burke, thereby securing au infusion of 
iiinc.b need(;*l ability. 

Some power must govern. The nobility got their SiM*.oinl 
clianci* under the. First and Secoini Georges. They lunl the rt.'al 
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(‘I(‘inoTits of political power, in the shn|)e of social [)resti,L(e 
and wealLli, and iiicr<?asin^ rent-rolls; and it would liave. 

recpiircd a (Justavns Tii. of Sweden, an a]>l(i soldier and a 
somewhat nnscni])ulous jiian, to uns(!at them, as (lustavus di<l 
his no])l(\s. ( feoi’.^e iir. ceascdessly slriijL^^led to liFnittlnn’r ])()wer 

and l:o increase his own ; and liad the Amerie*an War turned out 
oth(‘rwis(^ than it <hM, it was feare*! hy the Wdii^^s, inchidinj^ 
jinrk(*, that lie, mi^L^ht hav«‘ siicrci-diMl. The. Kieiich ll(‘vohitimi, 
however, came and fuse,d the interest of kiii'^^ and aristocracy 
hy tiirniiiLC all hut a, fe-w of the, latter int<.» 1'ori(‘s. 

Su(*h in outliiK* is Ihe social and p<»Iiti<*.al liistory of the 
aristocracy in KnL'laiid. And now was tln.^ j^ene.ral int(*rest, 
as a fact, saci'iliced during; these two perimls (»f arisj.n(M‘ati<*. 
ascendency? Tak(^ the fmdal peri«»d. They oidy (.‘xerted 
^tlie.ir iidlmmce when llu're was a had kin_o; when there was 
a stroiiLj one they loyally followed him ; that is, they wer(‘ 
••onl rolh'rs ralher than rulers. Still they wielded the kine- 
makiii'' [lowers, and wei’c, in that stmse sovm'ia'g]! during the 
century that ended with ihe accession of the Tudors. In tlnar 
own haronies, over tlieir own di'pmulants, retainers, smds, or 
t.(‘nanis, tliey ruled autoerati<*,aily, like small kings. Ihit it by 
no means follows their rule was liad or that tlniy saci’iHeed tin* 
interi'st of their dependants to their envn ; on the eoutravy, no 
otlu'r scheiuo or type; of rule was possilile. It res[)oinled to 
tin* social iiec(*ssiiies of a turbulent time. The, lord gave [>ro- 
t('(-'tion and the iin'aiis of subsistence: the dependants military 
si'i'vice or other agreed-upon dues. The relation was founded 
on loyalty on hotli siiles; the service was [lerfeet freedom wlieii 
the lord, a Warwick or a Northumberland, was popular and 
gracious. He or his followers might have treated tlie burghers 
of tlie town near his castle with haughtiness, might have been 
somewhat rough in his methods, hard in his bargains, severe 
in liis exactions, and those were the only part of the jiojmla- 
tion whose int(*r(?st appeared other than Jiis own. It was his 
own interest that the whole feudal group should bo happy and 
contential. Warwick’s power lay in his popularity, and the 
majority of his retainers at ^Middleham did not think their 
interest and tliat of the chief other than the same. Moreover, 

17 
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the nobles were the absolutely necessary leailers of tlie [)eo])le 
in war, whether for tlnnr party or their country, whether 
of foreign invasion or to prevent the country being invaded; 
and Iicre again the identity of int(‘rest betweeji tlioTu and 
the rest of the nation is evident, so that oji the wh(>l(i an 
“ aristocracy-ridden monarchy,” to use llentbam’s phrase, w.as 
tlie best possible government, ami tlie ojily possible government 
for the IMiddle Ages. So dangerous are general and absolute 
prt)[)ositions respecting aristocracies, dr.'iwn frcjm supi>osed 
principles of human nature, and taking no account of changing 
liistorical circumstances. 

Ihit the aristocracy ruled far more unqualifiedly during the 
eighteenth century up to 1832. Was this the best and the 
only possible governments It was not ni'cessary. It was by 
an accident that need not liave occurred, that did not occur in^ 
other countries, that the arisUxjracy, or rather a small sectioir 
of the Whig aristocrac-y, governed England for a time, and by 
a like historical accident tliat tln^ Tory arist<K;racy afh'rwards 
ruled. Pow(*rful they must have been in any case fmm Iheir 
great Avealth and social position, but tluiy might com:eivably 
have been cxcliuhal from the supreme rule and government 
by a strong ami abh; monairh af)peai'ing. They were not 
essential, as the. femlal barons were, as mililaiy leaders; tln^ 
Great Civil War liad prove* I that great leaders, soldiers and 
sailors, may be found in all ranks. I Jut they were. the. most 
likely to have iniluence, whether the king Avas strong or Aveak, 
especially after the. tem])orary overthroAv of both royalty and 
aristocrat y in init). An aIIiam!C Avas rather to have*, heem 
oxp(M*t<Ml IxitAvren botli as having a e(»mmon interest against 
<leim)crati(; tendencies; and this occurrcil, but i‘specially after 
the French llevolution. 8o that when IJtmtham described our 
government as aii “aristocracy-ridden monandiy ” in 1817 lu*, 
Avas substantially riglit, only that it Avas much more of an 
aristocracy than a monarchy. 

Was aristocracy a bad government during this seuiond peu’iod 
of rule? Did it necessarily sacrili(!(3 the, intcinist of the 
greatest number to its OAvn? I think that during this tinui 
there Avas truth in the general asstjrtion of Ik'.ntham, that they 
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sMcrifio.ed tho goncrai iiitoresl to th(iir own ; that th(^y Y\i\vi\ hy 
corruption, put tlndr fruinds into all good odiccs, made pl.uM^s 
for them with sjilarics paid out of the ]>ul)lic taxes, n(‘gl(icted 
thf‘ higloir interests of science, and literature, kei)t hack talent 
l)ecausc it was not tluiir interest to bring it forward and 
employ it in the public service, though it is the interest of 
a wise uk march to do so. Then their wars Avcrc mostly unfor- 
tiinat(‘, till the. (lr(3at Commoner, one not from their ranks, 
hrok(3 the tra<litioii, sek^ctod soldiers, like Wolfe, for ability, 
depressed Spain and PYanee, and conrpua’ed in India and North 
Ame.ri<‘a., though much of th(‘. latter was afhwwards lost by 
tlieir ine.om])ctenc(i. Moreover, they j)assed hkiclosure Acts 
and Corn Laws in their favour, depnissed the yeomen, raised 
^ riMits when th(‘y (MUild, lookeil dowji upon and discouragial 
trade, manifested all the pride a.nd haughtiness whieb is tin*, 
hesettiug sin of aristocracies according to Moiit(^s(pneu ; that 
“ coiituimdious greatness” against which Holbcs warned all of 
their class. 

§ 2 

Jt must then b('. conc(‘ded to noiitham that in 1817, when 
li(^ attaeke<l it, the government by an aristocracy was had and 
(•orru[)t, and that tlie general interest Avas saerilie-cMl uikIit it. 
The. peoph' of Itiigland sullered und(*.r this aristocratic govm’n- 
ment, and they Avere jnsiihed in seeking a remedy. What 
was tin*, uidy reiiKMly at once real and elfective, according to 
llentham ? Parliamentary reform, first of all; (‘xtension of the 
Millrage so as to he all hut iinivm'sal, with certain preca'itions 
to make it a. frc(* and tliercforc a tnnj sulfrage, an expression 
v*f the real Avill and Avish t)f the peo[»le, instead (»f one extorted 
i)y fear and eorniptioii; secondly, a limit to the duration of 
l*ailiam(‘.nt, so that memhers avIio betrayed their trust or 
m^gleetcd their duties ct>uld he sovni dismisseil ; thirdly, the 
s(‘Ieetion (d able and honest men, disliuguished for “probity, 
inhdh'ctual ability, and active ability,” plcdg(*d to regard tlie 
general interest instead of the partial ami sinister interest of 
ib(‘ actual ruling few. If this were done, if tin; r(*preso.ntatives 
of the people in the House of Commons advocated the interest 
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of l.lir iiiiijority, ilic [)oo[)ln would liavo, Jis Uioy oiiglii to liavo, 
a real asceudiMic-y hy their control of that House, v/hich was 
the most powerful. 

^fore precisely. Iloutharii advocatofl virtually universal 
sullVa^t^e, (‘xeluding only minors, persons of unsound mind, 
p<‘rs()ns imahle. to read, perhaps soldiers and sailors, and perha])s 
women; se(n*et votes (i.o. vote by ballot), this hein^ neeessary 
as a f^uard a,i(alnst irda’inidation and bril)ery ; and tlie most 
important condition (d all, annual Parliaments, heeaiiso the 
“ im]ierman(*nce. ” of ih(‘ir sc'at wtudd be the ^ri‘atest check on 
memhers’ abuse r»f their trust; it would lead to no evils of any 
conse(pi(me(^, and it would atvord with ancimit usa^e, bndviMi 
hy tyranny ami afterwards ]>y usurpation of powers hy tin* 
IIous('. of Commons (of 1717 in the 8<‘ptennial Act). To these 
he- adth'd ju’ac.tical ('(piality of votin<^, that (‘ac-h vot(‘- should 
liave tMpial inlhuMice, inc-lmlinj' somethin.i; ap[a’oachin" to a 
re«listrilmtion of seats according;* to ])opidation, ami oidy a vote 
for a sin^de (H)nstituency ; in a word, “oiUMnan one vote.” To 
conditions affecting the electors he adds, as respect/S the mem- 
bers, that only tliosc slnndd b(» chosen wlu) l)ad the necessary 
fpialith's of prol)ity, intidh'ctual aptitude, and intellectual 
activity; that placemen might sit but not vote ; n*gular fittend- 
ance of memluu’s, the a<;enrat(* and immediate [»ublication of 
sp('ecdics .ami proceedings in lAirliannuit, so that the elec-tiv(‘ 
body should be inforim’d of tluj performanc(i of their member. 
And no doubt tliese measures w<»uld in considc'rablo degree*, 
have sto|'|)ed the [»lague of (torruption, and have*, greatly en- 
larged the jiolitical p«.)wer of the p(*ople. Tlu'y \vould liave 
checked political c.orrii[)tion, ami Avould have enable.d the electors 
to choose an a])l(; and honest man, and to keep him responsible 
to them. They would tend to make the- nnanhi'Ps will an (‘ii- 
lighteiK'd substitute for their own or that of tlie majority of 
them. Tlicy Avould teml t«j make tlie will (d the. people the 
final controlling thing on tin; will of the members, to make the 
niem])(‘rs tlui agents of the people, whose mandate should not 
extiMid lieyond the scope of its terms. 

Too much de])end(iiit in fact on the will of the electors 
lie would make them, the majority of them, being ignorant 
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mon, nncossarily lookm^r to their own interest, nrid apt to take 
wrong views as to what would e,ondue(*. t(j it. 

However tliis be, nmch of what l>eiitliain reeomiiKiiided lias 
beeoiiio fact The two most imporhint tilings — vote liy liallot 
and virtually universal sullrage — have (jouic. Has cornijition 
ceased? Largely. Has the power of tlici aristocracy been 
destroyed? It has been greatly reduced, tlioiigb, through the. 
House of Lords, through their wealth and thioiigh tlieir 
pre.stigc, it is still vewy great. Has tin*, power of the Crown, tin* 
prerogative, boon reduced? Very greatly indeed. Has e,orrup- 
tioii and bribery beeai annibilated? V(‘ry greatly in the old 
sense. It is no longer a means chieily in the hands of the npi)ei‘ 
aristocratic class; but corruption and bribi‘ry have not wholly 
ceased. In fact, some of what Hentham (!alls corruption — the 
bestowal of places to partisans being the necessary app(‘ndage of 
political power — will exist so long as man is the sort of man 
that IJentham regards him, unless so far as tins a])pointments 
are, made by competitive examinations. Inbu'est of self ami 
family will conn*, before*, int(*r(?st of the, country, tin* ])i*ivate, 
h('fore the publm good, and it will never be wholly eradieatr*d 
in the, brcjist of either member or elector, llavt* the jK'ople 
become, sovereign - the ascendant power ? Has its will beconn*, 
the sourc(*. of law and government ? Theoretically and 
nominally it has. It is now acknowhulged to he*, the. “political 
sove.reign,” though the Parliament is the “ legal sovereign,”^ in 
such, a sense that the will of the House* eaiinot jierjiiancntly 
»)!• for long diverge*, from the will of the, people clearly mani- 
fested. It can dismiss at next election any meud.ter who will 
imt accej)t its conditions. It caji refuse to sup|MU‘t any otli(‘r 
di.ssidenl. candidate in like, manner. 

'riiev have got so much power sinei* the last Kefonii Act 
ihat their int.i'rests eaiiiiot bi*, any h>ng»'r saerilieed ; nay, they 
Iia\iM.lie.t»reiica.lly got so nuicb that they eould send h) Parlia- 
imait, if they weni agreed, a majority pledged to luing in 
e<piality of goods, or Communism, or Coll(*etivism, Avliieh is 
iK'.xt door to it. And might they not tliroiigl] deniagogui*s and 
agitat(,)r3 bo got to a(^e,ept sueh a programme and [wess it on 

chap. i. p. (10. 
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candidates? This is the ])articnlar (dejection that B(*nth;nn 
coiisidt'rs in his ])aniphlet, entitled liadicdlisni {oi' DeDLOcractj) 
not Danfjerous (l^VS) \ because he thinks (juidiscatioii of pro- 
jM^’ty in tlieir favour would he ruinous for Llie ])eoplo, and 
would not be attempted by the nieinbers ehoscui by them. 

I a;^T(;(i with Bcuitham in tliinking that Democracy is not 
dan rolls in tliis ])articular diri'-ction, liecausc tliere is good 
reason to lielievo that ilie mass of the people, tlio working 
classes, instinctively know, or can easily learn on good and 
satisfactory evidence, that their own intiiriist would be ruined 
by the proposed delusive equality, which would load, not to 
abundance, comfort, greater liberty, but to speedy [loverty and 
misery, to chaos and civil convulsions, and the pnd)able loss of 
their newly acquired political liberties. They will not ask what 
their own true leaders, men like Ikmtliani, have warned tlie-ni 
against as fatal to their own interest, what no lioiH‘st or sane 
jicrsons would advocate, and what only half-crazy fanatics, 
quacks, conscious or unconscious, or professiomd agitators 
recommend as tin dr panacea, — tin*, old and ten times dis(jredit(Ml 
renuMly, n(*-ver so litlb*. a[q)lic.able as now, though it is rpiite, 
possible ami likely that sliort of this thoy will ask bu* l(*gislation 
in their own inter(\^t. wlierc*ver it is unjust ly sacritic(Ml ; ask for 
further em])loycrs’ liabiliti(‘s, amended ])oor-la,ws, educational 
advantages for the young, a freer field b)r ability in their ranks. 
All thi.-se tilings they ought to obtain, and certain otlnw things 
bimclicial as well to their emjiloycrs as to themselves, such as 
protective legislation against <*xtortion by usurers of all kinds, 
clu'apcr justice as widl as medical servdee, etc. ; — in fact, tin*. 
State, should do all that ean lie done for their inte.n*st without 
hurt to other vital soca’al iiileresls. 


§ 3 

it is sojin; (iontirniation uf tin; truth of thesis views that even 
alter a third Ihdorm iiilJ, and witha vii tually universal suffrage, 
a sulVrage of over seviMi million voters, we have had in 1895 a 
Conservative Parliament returned with the greatest majority 
sinc<* the Reformed Parliament of 1832. 
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Of course this will not last, hut there is no reasoji to fear 
that even wlien Liberals come into ])ow(ir they will adopt a 
wholly new and rcivolutionary policy. Conservatives and 
Liberals will have ilndr turn as before ; there will probably bo 
less diffe.renco in tliear practice, less ev(Mi in tlndr professed 
principles, since botli under universal sullrage will have to 
conform their measures to the wishes of the majority of tlie 
people, as both will profess to aim at its welfare, and especially 
the welfare of the woihing classes, the most numerous. Both 
parties must thus profess Bentham’s aim, the greatest happiness of 
the greatest number. They will both have to inquire wherein lies 
that greatest happiness ; and here they may indeed differ. Not 
that there is really much room for difference. So far as there 
is such a thing at all as political science, both parties will have 
to go ])y the practical maxims wliich How from its scientific 
conclusions. And that tlnwe is being evolved a politic.al 
S(uen(;e, containing certain fixed conclusions, cannot bcMlouljted ; 
(ionclusions partly economic, juristic, ethical as to property, 
inheritance, contracts, nearly as necessary and as iiniv(?rsal as 
mathe.inatical truths; others, again, though less absolute as 
fo the functions of the Btato and tlieir lemporary wiilening 
t»-ndency, but still within llxed limits, sot by respect for flu? 
sacnnl rights of the individual, to S(;cure whicdi is the surest 
way to the general happijicss. 

Such a. gr(‘afc luxly of scientific truth slowly growing clearer, 
the. result of the hmg labours of thinkers, will more and more 
contod fh(*. principles of lx)th parties whatever they may 
])rofess. Ciuiservatives may profess conservation and J iberals 
])rogress, but the. Conservatives will have to |)rogross, to 
iiiij rove, ]jerha])s to remove as well as to conserve. AVIku’c 
lii(' p(‘opl(‘. return a Conservative maj»wity, it will mean that 
they .ir(‘. not in a m(K)d for much legislative changes of the 
Ja'heral type ; j)erha[)s not in a hurry for any legislation, fearing 
tiiat. ihe Lilx'rals W(n;(^ g‘ung too Jasf or favouring dangerous 
ex[)eriments ; ami Avherc they return Liberals it will signify 
that the former mood has passed, that they are not afraid of 
cdiauges, that they desire some special reform or improvement 
of the kind associated with Liberalism in the past. But safe 
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ami beneficial social legislation they will be thankful to either 
party for. Not that they will expeeX or desire revolutionary 
legislation either in attacking fundamental institutions or 
d(*stroying any outlying defensive fortresses, such as a Second 
Chanibor. Tln^ people without much political sciiuice know 
from connmm-sense, and they feel from a long inherited instimit 
of over two thousand years, that property arul contract is no(J(\s- 
sary, that ecpiality is inipossible. They also know that the 
amount of good a Parliaimuit can do is limited, and that it 
may make laws ])roductive of evil with the lK‘st int(*ntiojis. 
They, the people of England, have not in geniMal “the sullen 
avm’sion to iiiimvation ” which Ihirke praised ; to(» many ini- 
provements of all stu'ts since have changed this mood, if it liver 
<‘.\ist;ed, in a peoph* that has pr(»gressed so much. lUit they 
have this avcTsion, as regjirds what touchcis tlieir adi'cl ions, and 
what has long existed, such as an old Established Church, 
nay, even a Plouse of Lords. But tht*y woukl have no objc'ction 
to rehn’in in tin* case of both. They have their [)rejudices, on 
which Burki' so strongly r<*lie<l, ainl a ]K‘ 0 [»le/s pr(\ju<lices are 
serious a]id important things, (;ven thongli wn)ng and inatimial, 
and averse. b.> some reforms, as dose]>h ii., eidightene<l reforjner 
and Kaiser in ad<lition, found to his sorrow. Tln'se prejudices, 
even when wrong, it is not desirable that tliey should be easily 
broken down, as Bentham wished, because? th(‘y are (d’ten bas(‘d 
on reason. The ])(*oplo, as a fact, have their [>n'judices in 
favour of things which make them proof against argument. 
Happily, too, they have prejudices in favour of approved leaders. 
That is, they have still the old feeding of loyalty to chiefs and 
Avillingness to follow them, right or wnmg, on which the very 
[Kjssibility of goveriimeiit depemls, — trust, lidelity to a man, 
rather than a general ])rine;iple. Suedi is the way with the*, 
jieople*, not of Knglaiid alone?, but of 8<-.otIand and oC Ireland. 
T]ie*y are* inllm*nced too by tlieir own inemlM*!*, by the*ir m*\vs- 
papejr, by th(.‘ir clergyman or jiastor, ]>y Jiiiy siijunior inielI(M*.t 
witli wboin ilifjy e^emie in fre.Mpient contact, (3Ven by the lejcal 
platform orator to some extent. And thus it comes about in 
the end that there? is tederablc harmony between the? will of tlio 
pcojihi, Kenisseau’s “gmie'rale volonb*,” a, ml that of the majority 
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of the ITouso, of Commons for ilio tiiiio being. It nuiy imbicfl 
1)0 (ilijiiigcd within almost twelve months ; hut such a change, 
though it may result in a change of the govcriiiueiit, is not 
really considerable, since a change of sides in a comparatively 
small fraction of the voters may change a majority on one side 
to a large one on the other. 

As final result, we have a democracy which selects its 
I’cpresentatives to the more imporhint Chamb(*r, able in theory 
to impose on them its wishes, abh; evam to extract pledges, hut 
which gives to tlnmi considerable latitmlc; nor tloes it make too 
close inquiry as to the possession of IJenthain’s qualilications of 
“ [)robity, intellectual aptitude, and intellectual activity,^' which 
might ])rove too exclusive for smiie if exacted in high degrejj ; 
r.entham [K*rhaj)S requiring too much excellence from candi- 
* dates’ liumaii natun^, and Ihirke’s allowance of some dereliction 
from the. highest standar<l, on the ground of consanguinity with 
the e.oiistitiKMits, being perhaps the monj reasonable. 

Now, the. majority of tlie represcntativ(.‘s in England and 
Scotland an* taken from a class which is virtually an aristocracy, 
from a class wliicli, though coiitainiiig many mein])ers, is coin- 
jiaratively small ('.om])ared with the huge bulk of the* people, 
fomposed mostly of working men: tbc large emj)loycrs of 
labour, rich nu'rchants, l)aukers and linanciers; the professional 
classes, consisting of barristtu’s and solicitors, Avith a few medical 
men and civil engineers, retired olliecrs of the army or navy, 
tin* sons or near connections of the titled aristocracy; the 
^•ountry gentry ; the rich newspaper proprieh)rs; — tlie greater 
])art of all l)eing taken from the upper layer of the middle class. 
To tlu*.se, adil a few editors, a few Journalists, a fe.w nieii of 
letters, historians, [)ul)licists, a few ])roh‘ssors, a few lahonr 
nKMid)ers, ami we have a total of 070 nu*mh(TS. 

Onl. (»f tin; G70 (largely an aristocracy, ami few of them 
sidaried) ami the. ibmse of Peers a Cabinet is forineel, eoin- 
j)os(Ml of from tw(dvo to tifteen ministers: of thi‘se, one is 
designated l)y the choice of the niajoriiy of liis ]»arly, or who 
is known It) be most acceptable to that maj»)rii.y, ami to the 
party out td iloors. This man is usually the ablest, lie is, 
as we have alr(‘ady said, the nearest a[>pruaeli to a king that we 
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lijivn, — a king, an eUuitive king, ainl a rnal working king, instcnnl 
of an imaginary or niorely ornanioiiial one. According to 
Professor IHccy, tli(‘. h^gal sovereign in Kiiglaiul is the Parlia- 
nient, c(nn})oset] of Qu(*en, Lords, and Connnons, heeause the 
asscMit of all is required to make laws, wliicli no other body 
or luxlii's can make. In reality, the ruling body, tlie (‘llective 
sovereign, is the Cabinet, beeausci it conjointly initiates Pills 
which may licconu' laws, which the rest of the j)arty nimit in 
honour support, wliich consequently the House must pass, and 
which, if not thrown out in the Lords, will be assented to, as, 
of course, by the Queen ; and as it is known that tlii*. Lords 
must give, way in tin*, long-run, it may be said tliat tlie House; 
of Commons is the more important House ; while the Cal )i net 
is tlie sovereign part of that House. No doubt it must be ^ 
supported by the majority of the House, must therefore ])ro])ose 
what is agrcoidile to its wisht;s and princi[)les, otluu'wise. its 
followers may oppose it. Put we might go a step further ainl 
say, if there is a commanding spirit, liki; L(U’d l>(‘a<*onslii‘ld 
or iNIr. Cladstone, to wliose will and mind all others in their 
party def(?r, that sucli a predominant om* is the vv:\] sovta’C'ign, 
lh(; true, political descendant of tie* ri'al rulers, of Mdward i., 
Henry v., Henry vm., Cromw<*ll, and W’illiaui ui., the last of 
Uk; real and hereditary kings. 

Y(is ; the l.^rime Minister is our nearest ajiproach to a king; 
and a king of some sort nations should liavi*, must have, in 
spite of (!onstitutional theorii's and lictions. The proved ableist, 
who is also a leader of jikui, with will, oratorical powers, teiiqier, 
tact, jiopu'iar powers, such are the (pjalities desirable, but two 
would seem mf»-t necessary in onr time — intellee,tual ability and 
ready facadty of sjieeeh. He is the king ; but only the king (d 
a faction, as the, othm- parly, though it must obey Ins govern- 
ment, cen.sinrs hi.s policy and measures. Still, as it in turn 
gfls intn ])()W(‘r, there is a certain equaliiy in the system. 

AVe thus seem to he. ve;ry far from tin* sovereignly of t.lie 
p«‘«i])le and the r(‘igii of democracy. Put it is not so : we liave 
reae.lual the best union or fusion of monarcliy, aristocracy, 
ajid dcmocrae,y that the circumstanees of our ag(; and history 
allow; the best that the course of [lolitieal evolution has 
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iiiiywliero shown. This working kin^ must occnsionally speak 
to his siihjeois, must ])hiasc them, Iminour tluMU, must in 
some way aj)j)(‘al to their ima|^unation ; must in a sensci 
fascinate tli(;m. For the people, if it is to allow itself to he 
ridden and giiid(3d, will only olxjy a skilful rider, ])os.sess(Ml 
of evidently "leat qualities as well as ])owcrs of speecdi. Only 
let him not Indiig in nuiasures running against deep national 
instincts or prejudices, save with the utmost caution, and h(^ 
juay have as free a hand as our old kings, and 1)0 as loyally 
supported hy the majority. Otherwise, the mariy-headed may 
a.ssert a i)art of their latent sovereignty at the hye.-elections, 
defeat his party’s candidate, and at the geiK'.ral eleedion send 
the Minister himsedf into the shades of Opposition, to Ins 
library to translate a classic,, or to compose an (^ssay for the 
inagazines on the fickleness of the multitude and the gem^ral 
instability of things ; to a dignified retirement, from which, 
howeviu*, unlike the ileposed kings, he may h()])e to be recalled 
to take again the lead. 

On the whole, it is not a bad sort of mixed government, 
:.[)iteof all its deiVets, which are not now so numerous or glaring 
as they W(‘re- whmi IkMitham wrote, in 1S17 ; and we have even 
much improv(Ml since ( .urlyh' denounced it in 1850, as gov(‘.rn- 
menl by rarliamentary or Stump Oratory, though something 
more remains to be done in the, way of improving its composi- 
tion. Under it, at anyrab*, at [)resent, any able man of any 
class may ho])e to b<‘c.nme king. A struggling man of letters, 
like Disraeli, a rich man of business, or the son of .such, as 
well as tin* born aiisloc*rat, may hope, to win tlie pri.'.i* ami 
become king. And in this res])ect it is a ilemocratic as wi‘ll 
as an aristocratic, goviu'nment, since anyone in the nation, if 
suHici(‘nily able, may aspire to the. highest plac.e. 

It was mil. .so a hnndr«Ml years ago. Uiirke was an abler and 
iiKue liigh-prim*i]>led man, every way a greater man, than Lord 
r»i*a«‘()nsli(*ld. In our time had he lived he wouhl hav'e been 
a Cabinet Minister, perhaps the IVime Minister. In his own 
tiim; he was not even admitted into Cabinets that his abilities 
ma.de, possible*. This may have beim due in part to directs 
in temper, or want of tact ; but it was more due to the haughty 



268 ENGLISH POLITICAL PHILOSOPHY 

exclusiveness of the Whig patricians. Tlicy could not, however, 
for a long while do without his services, nor tiould they, when 
a great upportuiiiLy oirered, prevent him from hejng, from the 
day h(? wrote his Reflections, the most important man in 
England, and one of the most important men in Europe. 

§ 4 

Thus improved is our })resent method of finding our king 
as eomj).'ued with the ruder methods of former ages. The 
imitlmds and tests employed ensure an able man, though not 
necessarily a genius nor yet a great statesman. 

It ensures an abk*- politician, a good speak m*, a ready speaker, 
with ready power of assimilating knowledge and ideas, not 
perhaps very deep, just as other methods of sifting jind testing 
ensure able jiKlg('-s, able chancellors, able, bishops and arch- 
bishops, so that at any given time it is cen tain that the Ih'ime. 
.Minister, the liOrd Chancellor, and tlie Archbishop of Canter- 
bury shall be men of a certain high range, of intelligenci*, hut 
nothing more. In none of the cases do tlu5 modes of search 
and testing iicxjessarily evolve a genius; and, as mattej* of fatjt, 
not one out of ten of the two latter kinds of cliief rneji ]»roves 
so to bo, or leaves a name tliat is not s])e(‘dily loi'gotton ; and if 
it is not quite the same with our Prime Ministers, it is IxHiause 
their names must figure in our history, just as in the cases of 
the kings .and queens. 

And if now we look at our history for the past two hundred 
years since the new iiiethoil, call it parliamentary or ]>arty 
governiiieiit, came, in, a\m* shall find tlio rule, to 1)0, men of 
ability, like- Walpole, Carteiei., the younge.r Ihtt; Ihe. ran> 
exception, a man of genius, a stalesmuii wilh a prescient eye. 
like Clialham ; witli a fair pe.namtago of c.omnioM])lace me.n, like. 
th(^ Ihiko of Newcastle, the Marquis of Jio(?kinghani, Croiiville, 
or Sidmouth. But since the Keform Bill of 1<S;)2 things have 
so much improved that cvi;ry Prime. MinisbT since, for nearly 
se.venty years, has been an able, man, while three at least, Peel, 
HLsr.noli, ;ind Olad.stone, have risem to the rank of real statesmen. 
But cvejj Bcacons/ieJd was nut a great one; he was only abler 
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tlian anyone else in his party. It(3 was shrcwji, darin.L^, some- 
what unscrupulous, skilful enough to see tliat the Tory party 
must alter its professed aims and priuciphis a little, if it was to 
havc3 a continued and ])rosperous life; chiV(ir enough to outbid 
liis rivals in 1867, in the c.«uilid(‘nt e.xpectal ion of sn[)j>ort from 
tlio working classes. And < il.Hlstonc? Have we not had in 
him a divine and heaven-sent one? Well, lie was ])erhaj>s 
the best of the whole line, of ]>arty sovereigns in rmr cemtury, 
and sonn^thing considerable he has »lone, someiliing great 
attempted, iluuigh wiMiniit weighing sniliciently tin*, adverse; 
forci^s. Above, all, his greatest attempt «lid not siicceecl, anil 
to he a great statesman one must, like, llisniarck and Cavoiir, 
su<‘c,e(‘d, and not nuM'ely atleinpt. 

'I’he fact is, that il. is an extrmnely diflkMilt thing to be a 
great sta.t(;sman, and it would seem as if only at certain 
favourable. <‘pocbs and conjunctures can anything considerable 
be. done. Routini; find small measures to m(‘.e,t urgent exigencies 
is all that is jiossihie savi*. at certain times. To attempt larger 
iMiteriirisi*. is dangcu'ous. Tho thing proposed may not on the 
wln»l(‘ be for tin* general good, or the time may not be. ripe. 

The fact again is, a great man cannot be expected to appear 
except in critical times and most exigent circumstances — tim(‘s 
and circumstances such as brought forth a Cnmiwell, a Cavour, 
a. Lincoln, a Jlismarck, or a Napoleon. Otherwise, hardly 
once, in a century, if so often. But critical and extraordinary 
times bring tlnuii out. Tin; human faculties arc then excited 
and braced, and do all that is in them to do, and men surpas.s 
by much their usual easy-going routine selves. It is, as Burke 
says, when “the highroads are up, ami the waters out, when a 
^e,^\ and troubled scene is opened and the file all’ords no pre- 
c.cdmit.,” that a great man gets liis chance, and that he usually, 
l)ut not ahvays, appears; the very occasion to which Burke 
rivfers being a signal example in English allairs, when tlie grciit 
statesman was recpiired and did not app(‘;ir, hut only small 
men of routim^ ability, tbrougli wdiom wu* lost our splendid 
colonies bearing the future liopes of tin; w'orld. 

We only lind our big men, our Cromwells and Cbatbams, in 
times of crisis— and not ahvays then, lii the French Revolu- 
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tion, if we exoopl F>iirke, wo did not find one gi'eat statesman, 
iind in the Gn^at War only one ‘j^rcat general, while tlie French 
found many. Since then the nih lias been to liave able men, 
blit not at all giminscs. Rcs])ecta])le ability is ensur(*d, and tbe 
pow('r of seying in attractive English on various subji'cts what 
many pe(»ple know qiiitci as well as the speaker, Imt which 
they an^ not in(lis])Ose<l to hear from a skilful speakei*, or even 
to read in the morning paper, much more the nmltitnde who 
r(‘gard tlie oration as a marvellous feat and tin*, consummate 
(lower of wisdom, instead of the long result of art and practice 
seconding natnrnl a[»titude. 

Carlyle desjiiscd lioth the methods by wliich our ablest is 
now evolved, and, with the exception of Peid, the usual minis- 
terial jirodmit. I'erhaps Carlyle was here a little wrong. A ^ 
parliamentary king is better than a hereditary one, because 
some considerable merit the former must necessarily have. 
And our choice, short of revolutions, lies between the two. 

Hut new intuitions, original ideas, do not come to such mem 
in ordinary times, any more than to able writers of heading 
articles. They are simply well-infornied men, ready in speech, 
ready at assimilating knowledge and the idijas of otliers; as 
a rule, look for nothing new from them. Thc^ new ideas, the 
new ])ossibilities in politics, must be sought for in a diderent 
(jiiartcr, find, it may be, will not be found. At anyratc, we 
know the kind of men from whom the lusw wisdom has coim^ : 
from men of the type of Crotiiis, Hobbes, Montesquieu, Adam 
Smith, Hurke, nentli.-im, the ne.w light comes; evmi from men 
like Kant, licgol, Savigny, though these latter have not as yet 
had great indm nc.e in this country. It is the special work of 
such men to evoke the new, to convert it into sciimce, ami for 
statesmen to make from this science a correspondent oxtensimi 
of the s[)here of y practice. 

It is no reproach to statesmen that they do not discern the 
N'‘w. They have not the time. It is not their function. 
Tln^re must be division of labour. For seldom, indeed, can fi 
man b(*., like Burke, both the political philosopher and the 
stfitesman, the “philosopher in action.” 
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§1 


Tiik mantle of Bontham fell upon John Stuart Mill, who, 
(luring Iicntli.'iiu’s Jatia; years, had Ijihonrod under his eye and 
direction in tlu^ difrusion of Ids systcan; had oven aidcMl in 
* the editing of some of Bcnthain\s confused and half-linisluMl 
manuscripts. Dedicated early by his father, dam(‘s Mill, 
to the pursuit of knowledge and learning, and self-di^dieated 
when h(i arrived at years of discrcition to the double life of 
philosopher and informer, he emhra(;ed with youthful (udhii- 
siasm and undoiil)ting faith the system of Bentham in all its 
fulness, and laboure.d long in the Weslmtnsier lleri&w (which 
had been latidy found(Ml by l>«;utham) to propagate its doctrines. 
It is true that before many yi^ars were over he found its in- 
Milheienc.y as a crecid, that it required to be qualitied and 
.siqiplenKuited by thii teaching of Coleiidge in regard to matters 
iiioial and political, and tliat in a few years later, as his mental 
horizon widened furtluu*, certain elements, taken from the 
t'reiieh [ddlosopher Coniti% were found recpiisite, evem some- 
thing (in 1848) from tlu^ school (.)f French Socialists; still he 
ahiiMued in his Kssay on Bentham that everything that Bentham 
had said \vas true, he had merely l^t unsaid something that 
was important. 

Like Bentham, lie was a philantliropist and “ huiiianilariaii 
like liini, lie was a jiolitical reformer as regarded liis own 
(•oiiiitry; much more tlian Bentham, lie w as an ardent bel iever 
in urouress; ^ mor rd, pelitr^’^^h ^^"‘bdiii.eiie( diUab for tbn .. human— 
Speeies(^ above idl ^ t.w -H 4 r«> Mdy i n - 4h e vn-n . — Jle (in 


himself) was a nobler, more cultured, and liigher character tbau 
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iJejitliaiii, and he cliorislird iihuln with re^fard to his fcihnvs 
tliat never viHi(e(i IIkj snniewliai prosaie and coin nnni place mind 
of IJentli.'nn, or the sl.tn’n and pessiniustic mind of his father, 
Jam(‘s Mill, who (as tlu* son tells ns in his A utnjiuujrapliy) had 
a poor o]»inion of the human sperirs, ami thought that little was 
to 1)0 ^L;oj, niiL of lih* at Ix^st for the. imiividiial, I honj'h soinetliing 
mi.i^ht Im.' done f(»r s<M*ietv hy iinprov(*d insl-iliitions. T^is son, 
nil tin* eonfrary, had lh»* j'randest and most san.L!:nine Innmis 
for *hc fnliire of the raei*, as well as the hvip]>inesS of the 
mail- — dreams lhat h<‘ Mnnnnlit mii^ht he realisisl, and at a not 
disfant date, espeoially in the moral and jutlitiml sphep . 
wi'.Ve at a low ami a enmpai-atividv e.irly sla/^e nf improeoinent ; 
how low »>nv nnjnst. laws ami institntinns, nnr hahits and moral 
sentiments, so liltle removed from haroarism, »l(M‘isively showiMl. 
A ha[»j)iness liiilierto nnr<*alised, an (devation of mind ami 
eharaeter m‘ver ><‘l. altain(‘d, was possi])l(‘ and eoiild (wen he soon 
reached if “will and knowledge W(‘re not hotji wantin•,^” To 
stimnlato and elevah' that will, to contribute soinethin.L,^ that 
was lackine in that kTiowl(Ml<'e, was the aim and rdfort of his 
lif(*. How far succ.essfnl he has hee.n, in [larticular how far 
lie has mad(‘ important contributions to political and moral 
sciejK’e on wdikdi In^ (diicdly reli<‘<| in his hopc^s for impro\ eim‘nt, 
it will he tin*, object of tin*, followint; pages to impiire. 

Cerhiinly no kniglit in rpiest of tin*. Holy (Irail over laboured 
mon*. devotedly or more ])e.rsistently than Mill in piirsuit of 
tin; true aiul the goixl. lie had in liiiii tliat “passion for 
huiuanity'' and its liigbest interests, whieli in the mouth of so 
many is ji, vain ami empty phrase: the “tire truly celestial” 
which for ten years (ronsnnie<i Rousseau,' and which is so apt 
to smonldcr down in tin; best, burned in Mill u(;arly tlirough 
an entire lib*.. 'Jdiis it is wliicli makes liim so remarkable and 
int(;re.sting as a man ; so noble an example of the virtue he. 
preached and urg(;d upon men, tin* vast majority of whom are 
wholly incapable of taking it to heart and (’urrying it into practice. 
In fact, amongst the vast egoistic mass lie ai>pears as oin* of 
tlios(‘ high and spotless and devoted characters, whose rarily 
makes tin; appearance of one a sort of moral miraide. Bo much 
' Zes ConfcHsioiiH^ jiartic ir, livre i.v. 
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must Ixi said of the man, Avliatover be tJuj limitations of tlie 
pliilosdplior or the UvicJkt. 

ll(i;.]ias writtmi on most of the subjects treated by bis early 
maste.r, litmtham : on logiti, metaph ysics, politi(.*.al economy, 
political scic'.nce, moral science, on nearly all the subjects that 
relate directly to man himself, either imlividiially or collectively, 
and op all of them he has written mucli blotter than ijciitham, 
both a regards matter and style ; in the latter respect, indeed, 
he proFcnts us with a model of ]>hilosnphie exposition. Tie has 
not written much on the philosophy of law, leaving this to 
llentlij 11 and liis friend John Austin, or on law refoi’m, because, 
not Ixai'g a lawyer, lie could hojie to add nothing to lientban's 
labours; but hi*, has written, and Avritten Avell, on international 
law, which is really, as he regarded it, a branch of morality in 
the wider meaning of the word. He has written various essays 
on the philosophy of history, an intiTcsting subject in great 
vogue during the. earlier half of the century, and from whicli 
iMill had vast expiMitations. He. has also written on certain 
important subj(?.cts that had barely appeared above the social 
horizon at the time of i>entham\s death (1832) : on the |)ossi- 
l)ility of a Scii'iice. of Society, or Sociology, in which, largely 
on the authority of Comte, he l)(‘lieves, though he did not 
ihiidx that Comte did more than lay the foundation for it, if so 
much ; on «;i>mmunism and socialism, in the possibility of wliich, 
in the distant future, lie likewise believes, while thinking that 
certain choicer s])irits in whom egoism Avas duly reduced AAmuld 
he tit for it even now. As his expectations of a sei'‘nce of 
society faded from vicAA^, his lielief in s»>eialisin seimis i(» have. 
iiiiTcnsecl,^ and, in fae.t, it AA’ould not he easy to hold the. belief 
in si'cialism and soe.iology in the iniml sinuiltani'oUvsly. Hi* is 
also tbe. author of a nohle essay Ou-JdlHU'ltf, mm of tlie. iliiodi. 
things ho has Avritten, Avhich contains a plea for tln*. largest_« 
1 )i is'sTliTiTi^iliei^'TiTrTre^^^ )t merely fro m nnnei^essaix hk^ 

ImrTroiiTTfn- _yoki^ of'opnTidn Jii ri^g^ io.j naLL m vs , .w hct l w -- of - 
l>en(TT»’r7-()nduc^^ or ehieily (■(>]ici'rii_ tbejuid^ 

sir iliaTrTie iua^ aiilTTai^* space in AvhkL^ta-CX^ia^ 

^ Ihit in his ]»apcrs 011 socialism (1600) his hclii-f seems to have rather 
decreased. 
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li i s own ^)ors()i m.UiyT lii s own individuality , on winch lie Jgid 
tluTHtniost sires.^j f or. batJi _.ilie Jiajij)!- 
ness of tlie inJividunl and the elevation of the conn n un ity 
a^^(T^T^pos^d of such iFidiyidiiaT^jL^].PA f“!L^V-^^^ cojiccived 

in tlie spirit of IMilton’s Areopaqiiica^ mil nieiitiii^;ac.o]n.p{u-is()n 
"wt^i that famous tract. Finally, the knigh t-errant f or Truth 
and Fr(M*dojn and. La bour embraced jyot^ another cause, the 
muse of ^V(jnian h erself, bound and tiM and held in subjection 
])y the sellishness of man, excimled from suitable callings and 
fronl poTitTcai fulicTT()ns By cfmd and disabling laws, from which 
sTrcrsTitteli^lTTitnlti^w4^titg aTiit^ ^riiis is wrong 

aiid injustice — an injustict*. alVecting oin^ half the- human race; 
and in his Suhjf^rtion of Wounm he st‘ts his laiKa*. in rest for 
a. last and somewhat Quixotic- crusach*. lie w<uild lie the. 
IVu'si'Us lu set free the modern Andronu*da, bound to the rock 
by male oi>pression, tlic good knight to rescin*- the distrF'sseil 
la<ly <lisahilities, h.'gal, political, even monil, with which 

evil-iniii<le<l men ha<l houml li(‘r. Some fragimmtary pa])ers on 
sociali:'.in, in which tlicK* is no doctrinal advama.*- on the- views 
in his Ptflifical Krinionnj^ closed his literary cai’e(‘r, though 
a very iiiterc‘sting Autobiography apiM'.m'd posthumously. 


lie. was a believer in ju’ogress, and he would sean^h its law, 
a.ii unwearied seeker for truth and light ; and his gn'atest book, 
Ills /Sys/e/// o/ Lnt/lf, is written to furnish us with the. methods 
of search tor liiUli, aiivl of its tests when found «u’ in dispute 
or d(.'u])t. Aft'-r !nany preliminary essays on varif>us subjects, 
a little after IfSiO he ea'iic to tin*, coticlusi^m that his iirst 
gi’eat task iay Jiere : to teach men to “knoAv the tniili,’^ and 
the- ways to fiml it; a great enlmj)iise, and wortliy of IJacon. 
Lot us SCO how In? suceeeds. 

We .should o?ily b(;liovo propositions on snflic.ie.iit c.vidence., 
duly test(‘.d. ])uuhtle.ss wc*. helieve. on U'stimony whieh may he 
good evidema*. iJut wa; speak now of the Jirst in<[uirers into 
truth, or fact, at lirst hand. On moral, political, roligioussuljects, 
belief is [uoduced in us frequently by anything rather tlian 
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good cvidenco — authority, blind prcjudicG, mere ohstinatci 
jisHociation of idoas.^ Truth, knowhidgc, is the corrospoiidcncG 
of the tliought or belief in the iriind, with facts either in 
(jxteriial Jiature or in the mind itself. Siicdi triuj knowledge is 
to be found especially in the law's of physics and eliemistry. 
Th('S(i laws are true. They arc universal, at least upon our 
earth and within the limits of the solar systcmi ; though per- 
haps not in “distant parts of tlni stellar regions,” wdiere things, 
he thiidvs, may possi])ly succeed each other wdthout any law. 
Th(‘. mind cannot Indieve, though it might imagine an exception 
to one of them, like the law of gravitation. Nothing is credible 
to a. properly instructed iniiiil that implie.s an exception to these 
laws; incre(lihility, in fact, a])i)lies only to pro])ositions contrary 
t<i a coinpletcj inducti(ui, such as all ])hysical laws are. They 
furnish the highest type of certainty in knowhnlgc^, and they 
are dise.ovau’cd and ju’eved hy cerhiin Inductive .Midhods, in the 
long-run founded on careful ohservatim and (‘xperiineait. In 
the seaene.e of physiology, human and sub-human, there are also 
universal truths or law's, laws of the circulation, of the. nervous 
system, of .struidure. and function, which have biam diseoviu’ed 
hy induction. Other laws there are wdiieli remain Tinknown, 
liiMiausc^ it is iinpossihh* to at)ply tin* induetiv(‘ methods of search 
and proof, in particular there is the dillicultv of making a true 
exjieriment. Another method is hence necessary, just as in 
astronomy, Avhere ox])eriment is mostly im[>ossihle. Tliis is 
called the Deduetive, Method, which is the method of reasoning 
I nan general jirineiples of which Ave are certain, and thiai e<an- 
paring our conclusions, .so far as possible, w’ith ohj(‘clivc 1 ids or 
inferior law's, Avith A\'hich, if our conclusions agree, we liave 
arrived at ucav truths that either could not have heeii ohserved 
ill all their generality, or not w'ithont extrenie. diHiculty. 
Geometry pre.soiits the .simplest example of such deductive 
reasoning, Avhere avo feel the most tiorfect coiiluhaice in its 
general o.onehisions. Yet the conehisioiis are got- by pure 
reasoning, Avithont idisi'.rvation or I'xjieriment ; and if Ave 
I'-iaiipan^ onr c.onclnsion.s, .so «leducod, Avitli facts that may ho 
observed, avo find the latter ahvays agree with, ahvays confirm, 
^ Loijii'y GUi od. vol. ii. clap. xxi. 
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thn roasojiirif^. The like liolds in astronomy, whore ^o; 
truths, including' the most general, the law of gravitation, liave 
1 h'(ui reached ky deduction. So certain are they, that accurately 
vtTified predictions may l)o based on them months and ytiars 
in advance. TTere, then, arc the two routes to truth and certain 
knowledge? : the first, the iiidmitivt? route, leading to general 
])r()i)ositions ; the second, the deductive, being the sole route to 
those great ‘‘theories by which vast and e.omplicatcd phenoiiiena 
are embracc'd under a few siinph? laws, which, considered as the 
laws of those gn'at phenoim'ua, could never have bei*n detected 
by their direct study.” Why, then, not apply th(?s(‘ nndhods tn 
the dis(an'ery of truth in tin* moral and politicial sciences, as 
well as to the tesl ing of Ihe conclusions AV'hich wi* already hold ? 

And to this Mill replies that induction will not sulliee, be- 
cause ex|)<*]iTiient is for the most p.art inapplicalde in ])oliti(:.s, 
owing to th(‘ j)lurality of causes at work and tin? mixture of 
the elleets, and mere t)bservati<»ii is insndicient, and hence that 
■dedu(iti«»n alone a Hurds any ln»[)e of our ili.scovering truth in 
■ these regions of in(|iiiry. It has been a])pli(Ml sueci.*ssfully to 
ilisc(jver the hnvs of mental association, and to i*x])lain im- 
portant mental phenomena connected with nnnal science ; but 
especially in political science, or the schaice of society, deduc- 
tion alone can ellect anytiiing; and this only as i‘es[)ects a. 
])artioular class of facts isolated from tlie rest, and considered 
as in a state of equilibi’iuni, as in ]»o]itical economy, that is, 
without having regard to the fact that econoiiiic facts, as well 
as all other groups of social facts, are in a state of ediange. 

Deduction alone >vill suffice here, but it must not la; a. 
dudiiction basi'd on the ge-ometrical ty[)e of reasoning, as with 
Iliibhes ; I’ior yut, as with the Benthamite school (»f ])olitics, 
a deduction which forgets plurality of causes. It must be. 
deducliun which studies the e.Hcct of only a few causes, the 
I’esiilt of a few genera,! laws, as in ilm (;ase, of |)olitical economy, 
ndic're we start witli a princi[»h! AvJiicb, tliough 7 iot univ(;rsally 
han^, is ti ue in a great majority of cases, namely, that men in 
general <h*sire wealth, and are a.v<*rse. t?) labour ; and if we join 
with it the. IMalthusiau i>rinei[»hi of ]iopulation, and the law of 
dimijiisliing return from land on the application of a(hlitu.-md 
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r.npiifj] and Inhour, wo can draw important conclnsions, carry iiiff 
with tho-ni practic..‘il coiisofjiioncos, which are at least liyj)otheti' 
cally true, and wliicli will a.i^n*0(i witli ohserved facts, ju'ovidcid wc 
lijive omitted no predominant (%‘iuse. In like, manmu* in rof^ard 
to the distrihiition of wealtli, assiimini^ the prine-iple, of private 
|)roj)erty, frecHlom of contrac-t, and tlic ^'oneral fact of competi- 
tion, we can dedneo laws of wages, |)roJits, and rents, according 
to wliicli each of the three great economic class(?H rtnifdves its 
share of the wealth ])roduced. In this case, hy the method of 
deduction, new truths may he discovenid of great importance to 
capitalists and l.al)()urers, as well as politicians and the community 
generally j and such is the method cmj)loy(Ml hy Mill in his 
second amlntious work entitled the rnncijdes of PolUkal 
Kconomn. It is true that the value of his comdiisions is now 
in dispute, as well as the wortli of his method in this particular , 
field of impiiry \ and true that Comte, hy whom he was gr(‘atly - 
inllneiieed when Avriting the Lo{jii\ had condemned political 
economy as not ])ro])eriy an indo])cndent science, its phemmuma 
being, as Comte alliriiiod, inextricably mixed up Avitli the otlicri 
great social facts. Still, Mill was not convinced hy liis reasoning. \ 
Ifi* was, however, (;onvineed by Comte that as riigards sfvial 
iiKpiirics gemu'ally, diHluction was ]ud..tlic_pipper_mdiiod of 
s(*.arc.h^ that owing to the complication and mutual action of 
c!ins(*s it Avas the Avrong roa<l to truth ; and that Avhat Cnmt«‘ 
calls the llistoric^al .Metliod, and liimself the Inverse Deductive 
.Method, Avas tlui right road. 

This method, as Mill describes it, consists in draAving generali- 
sations from liistory, and l^lic.n trying to sIioav from psychology 
and the science of natural character (ctliology) that such 
oliservcd generalisations ari^ not men*, fanciful iudnetions, hut '^ 
.^uch as consist Avitli tlie general laAVs of the Iniiuan mind, and 
might have l)(;en ex]i(‘cted in the circumsUiiices. This Avas 
Mill’s vi(‘AV in 1S13 Avlimi Avritiiig the concluding book of the 
Lofjic, entitled “]A>gic (»f the Moral Sciences.” AVIien Avriting 
the earlier book on Induction he (hvJanMl that ^‘physical 
iuve,stigation has noAV far outgroAvn the llaconian conc(*ptum 
of Induction,” and that “ moral and political inquiry iudiMul 
are as yet far behind tliat conception”; and further, that for 
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any consi(]ora)»l(* iniprovninont in tin’s iicld we must look mniiily 
to tlediictinnJ And this lie so lar eontinued to believe that ho 
defended ils .ipplieMlion to politieal ecmimny, hut net to tlu^ social 
seienee prencM'jdly, ihoiiL;h the. fonm-r, as In*, alleiijed, was a. snh- 
dejiailnient ol* that grc^ater seienee. In l.lie. latter, the. hishnie.al 
nie/lind is the jiroper one, hut, not to /»;irt with the word 
“ dei{ii<*fion,'\‘ind hijoanse deduction is really mu ployed in eon- 
nectin,i;’ the inductive ^generalisations from history with tlu' 
wider laws of mind, the name he ^ives it is the invi'rse 
D(‘( lueti ve M etliod.“ 

§ 3 

Iiut by whatever name its method lie called, and wliatever 
its subordinate ])rovine<‘s, a grand new science was possible -- 
the, science so long dr(*anied of and hailcMl from afar by Vico, 
by Con<lorc(‘t, ami other illustrious names. Mill believed in 
1S43 tliat all social ]ihmioinena, as well as ])hysieal phenomena, 
wert'. subject to natural laws, and that societi(‘s in their history 
or evolution werc^ subjeuit to natural laws of ehang(‘, of growlh 
or <lecny, just as the Jiving bodies were. This was tin* eenti’al 
eonc(‘ption of tin*, sciema^ though not very e.learly a]>pr(‘h(Mide(l 
hy Mill until ho had read the e.oncluding volumes of tin' 6Vu//\s* 
f/r PoHiilm Plnhu^ftplrir^ jmhlished in 1H42. In this wnik 
(^mite claims 1o have founded the seienei' by his disenvery of 
the Law of the Threi*. Stages.*’ Mill <loe.s mit tJiink that Comte 
has founded the scicuici*, hut only jua<le its foumlation j)ossihle. 
Ili.s own speculation.'^, in whicdi he i.s <‘onsiderahly intluene<‘(l 
by Comte, are to be hmnd in his vol. ii., “On the 

].(»gi(i of the Moral and Politieal Science.” 

Acc.ordin;'' t»» Mill, the question which the gcmeral science of 

^ Vol. i. Gtli C(l. p. 413. 

“ Dr. Ingrain, in his excellent TFhtonj of roliiiad Econminj, objects to 
the plirasc “inverse deductive method ” whicli Mill (miploy.s. lie nse.s 
it hcfaiiisc we draw the imhictioiis lirst and then try to slmw that they 
ar*' contained under or are dedncihle from tlie laws of iiiiiul, wherea.s 
wt! do the. o[)pnsitc in employing the ordinary deduetivo im^tliod. W(' 
tak(^ tlu: general jirinciple, and from it draw the particailar eondusion, 
whie.h we llien verify by comparing it with facts or minor laws. 

^ iSce \u r)21. 
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8(wiolo"y has to answer is : AVliat are tlio (‘ausos wliicli [irodiici*. 
and the. phoTioinona. w]ii(di charactcrisi^slainsof soc,ii*iy iL,^r‘iioia.iIy ? 
Ill I In* solution of this ((nostion consisls the <r(*noral sciciici* of 
sor,i(‘tv, hy which I.Ik’i ccandnsions of tin*, other arnl nioi'c. special 
kinds of iiKpiiry iiinst he, liniiteil and e<Milroll(‘d. lUit what is 
jn(*a.nfc hy “a state, of society ” ? He repli(?s : A state of sne.iel y 
is the siimiItan(M)ns state of all the, i^n-eate.r social fa<.*ts. 8iieh 
a.r(i the de.i^na^ of knowh‘d,oe, and of intelleetnal and nnaal 
cultnr(*, e\istin<f wi th(i e.onmmnity, and in i‘V(*ry class of it; 
tlie state of indnstry, <»f w<*alth and its distribution ; the 
hahitnal oc,cnpations of the coniiminity; their divisions into 
classes, and the relations of tliose classes to one another; the 
connnon heliids which they entertain on all the snhjects most 
important to maidvind, and tlie dc'^ree of assnrama* with whi<;h 
those beliefs ani held ; their tastes and the c.liarin'ter and de,L(r(’.e 
of tin'ir a>sth(d.i(.‘. devclopmeiit ; th(‘ir forms of government ami 
t he more im])ortant of their laws and customs. Tin* condition 
of all these things, and of many more whie,h will readily suggest 
t hemselves, constitute, tin* state of society or the stale, of e.ivilisa- 
tiou at any given tiiiie.^^ 

. There exists a natural eo-relatinn amongst tln'se dif- 
f«*r('nt,(*lenionts ; note.V(*ry Yari(*t.y of eomhinatiim of these g»‘neral 
social facts is po.ssihle, hut only (*<*rtain combinations. In short, 
there exist uniformities of (*o existence* hc*tweeii the state's e»f 
tin* various se)e*ial [iln'inauena.,” whicli is “a ne*ce\‘^sa.ry conse 
epience of tin*. inllue*ne-e*. e*xcrte‘el hy eve*ry euie of those* ]ihe*nomcnn 
ove*r eve-iy e»thcr. It is a fae;t implieMl in the eonsensns *»f the 
varieais ])art.s of the, seadal hoely.” 

‘LStates e)f se)cioty are like ditle'rent constitutions or dillerent 
age's in the ])hysie*al frame; they are comlitiems, not eif one e»r 
a fe*.w organs or fiinctiems, hut of the whole* organism. Ace*e>ril- 
ingly, the3 information which wc t)e)ssess res pee; ting past ages 
auel rejspcc.tiiig tlio variou.s states of seje;i(>ty now existing in 
eiiU'ereuit regions of the earth, does, when ehdy analyseel, exJiihit 
uniformities. It is found, wlieii one of tlie features e)f society 
is ill a particular state, a state of many either feature's, more eir 
less precisely de*te*Tmiiuite, always or usually ce>oxists witli it.’’ 

Frejiu a particular state e»f euie of these we might infer a 
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certain strite of nil tlio i»tliers, and then find coiirimiation of 
our inference in the faijts of the case, e.<j, a (unTespondeiice 
Letween tlu^ state of the sciences and tlie arts; l)etw(;(*.n r(j- 
ligioii and the line arts; between the econoniic and the juristic 
system. Such co-reJations, Jiowever, arc merely emjiirical or 
derivative laws resulting from the laws w'hicli regulate tin? 
succession between one state of society and the next following 
it; for, according to Mill, “the xwoxiiuate cause of every state 
of society is the state of society immediately preceding it ” ; and 
the fundamental problem of the social science is “to find the 
laws according to wliich any state of society produci;s the state 
which succeeds it and takes its place.” 

And this leads him to the considi^ration of the great and 
vexed question of progress, about which so much both in his 
day and in ours has been vaiidy writtmi. The human subject, 
the unit of the siipposcvl science, is changeable, is not the same 
from age to age, as the lowcu* animals are. At haist in (-(‘rtain 
races it changes ; in others within the historic period, it doi^s not. 
The eireimistances in wliich man is plaiaul, his (‘nvironimait as 
we now say, conjointly with his own nature, make his charactia*, 
but his character makes miw and gcm'rally morij advantagj'ous 
circumstances for his cliildren and postmity. And “ from this 
reciprocal action must result either a c.yele or ;i i‘nnlinu(Ml linear 
progress in the course of human allairs.” Why a. cycle.? you 
ask, a course returning on its former traces, so ihat tin; sann* 
round commences. It is frmn the analogy nf astronomy tied, 
the suggestion comes. In astronomy when Uic saim; circum- 
stances recur for a planet, it must travel in tlu*. saimi ])ath as 
heforo, and so on continually. In like maniuir, if tlic liuman 
species ever arrived at the same circumstama^s as once before;, 
the whole niUiid wouhl recommence, that is, supposing no frts*. 
agency or supernatural inter])osition, in which Mill does not 
believe, and supposing the law of (causation iinivm'sally true, 
which he does believed We sliould have to supp(»s(i the entire 
(jourse would forever repeat itself; Jiiid we presume that the 
same people would be re-born in a perpetual palingenesis. 

^ This fancy is rcharnd to twice in the LofjiCy vol. ii. p. 507, and vol. i. 
p. 401, whore the notion of palingenesis is more distinctly indicated. 
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Mill himself does noL believe in ibis eyelical theory. It 
w;is, he says, the o|)inion of Vieo ; it hnd s«nnp fjiiieifnl analnt^des 
ill its favour, but <-.}iiiiiot be, siu-ioiisly maintained. The, t^ll(^ 
idea is that of a linear ]>a.ib, net returning on ilsidf, eoiistanl 
ehangf'- not repeating itsidf. AVe. might, liowi^ver, pause to 
impiire how the saimi cirmiinstanees, not inei-ely in details but 
even roughly in essentials, could be eonecived as ree,urring for, 
we. will not say, identie,al but ine,re,ly similar lieings. Ifor the 
human units under supposition have always Ik^cu not merely 
ehanging but enlarging their cireumstanciis in the sphere of 
industry, and improving their eireii instances in the practical arts 
and inventions, not to speak of tim* arts, literatures, and goveni- 
inents, which raisi*, and refine their circu instances. I>csides, the 
man hiinst'lf has been growing Jiml his “thouglits wid(‘ning 
with the jiriM^ess of the suns.” To make the, ligure of a cycle 
thiidxable, W(‘, should have to make, the impossible supposition 
that both the man^s circu instances shrink to what they formerly 
were, and that the man himself retrogrades, that ho has nu- 
ll ‘arm'd and forgotten all his useful arts and lost his conquests 
over nature, that his cxpiinded nature contracts to that of the 
man of long time ago, the latter not indeed inconceivable. No 
doulit, in th(‘, matter of religious lielief we might c,onceivably 
n't.urn to the attitude of Idato or ^larcus Aurelius and the 
Stoics, as in the Darwinian theory we have returned very 
much to tlie position of De,moc.ritus, who d(‘rived the world 
from pliysical atoms, chance marshalled. Keligious, philoso- 
jihical, and ('ven ethical speculation, conc(‘ivably revolve in cycles, 
as many belie,ve. K.veii as regards ])rope,rty ami government, a 
return to the primitive communism is so far from unthinkahlc 
that, it is the goal of our Collectivists. Ihit even if as respects 
all these we did return to the. ])a.st, our material progress, positive*. 
scii'iK'e, inventions, and discoveries would remain, tliat is, our 
most improved circumstances would remain as now, unless the 
I’eversal to <;oniiminism slioiihl, like tlie invasion of the har- 
harian Huns and Goths, sweep away civilisation with all its 
records and results. Even then heri'.dity would remain. 
The traces of the i)ast would remain in our brains and moral 
disfiositions, and we sliould start with an advantage over our 
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ancostora of long iigo, and should quickly vccovcv what had 
boon lost. 

return tr> AI ill’s theory of progress. It is not a cy(‘lp. 
Put iieitlicr <loes j)rogr(.*ss mH*essarily iiuniii iniprovcniont. Ih* 
himself lM‘lit‘ves in pr<»gr(*ss in tin* iisnal sense*, of iinprovt*inent, 
;iiul tliat th<‘ general lemh'iiey is juid will eontinne to he*, Avitli 
oeejisional ami tem])orary (‘xee^ptions, euio of iinpn)venient ; a, 
“tendency towards a bctt(*r ami hap|jier slater.” This, how- 
ev(*r, is hut faith, “a tlu'oremi of the s(‘i(*neo of society to he 
proved.” All h(*. insists upon is that th(*r(^ is a ])rogn*ssive. 
ehaiigc in the e.hara(‘,ter of men and in th(*ir outward circiiin- 
staiiccs; that in each sncc(^ssivo age tin; princa‘j)al jdienonieiia 
of society are dill'erent from Avhat they were in tin*, ])ree(‘ding 
age, still more diflennit from any previous age; and the (|m.‘stion ^ 
is, What is tin* law or laws of this change*? 

Some advanced thinkers on tin? Coidanont, he tells ns, have, 
tried to discover from analysis of the g(‘n(‘ral facts of history 
the law of ])rogress, Avhich law, oina^ discov(‘red, would e,nal>le 
ns U) predhit the futnn;, just as, after we have gather(Ml tin* law 
of formation of an algebraic series from a b'w of its sncc(*ssive, 
terms, we can predict tin* rest of tln^ scric^s ev(‘n to the most 
distant term. To try to gather laws in this way is, he Ihiidcs, 
a ]nis(?onception of the true m(*thod i»f tin* social sci(*nc(*, because 
sm;h* laws call only Ik*. ('Uipirical, that is, laws whosj*. cause is 
uidviiown, and therefore not t«> he a[)pli(‘d sah'ly to future 
circumstances until eoimect<*d with laws of Iniman uatui’e, 
psycholegical or ethical, himpiric^al laws of hist<»ry do exist., 
hut th(‘y cannot lx? (extended beyond tin*, particular time and 
place, tln3 ])articular age. and people in which they w(;re mani- 
fested, uiih'ss it can be shown from human nature and character 
that these laws would follow in the new e.ircnmstanc.es. Comte 
alone lias attempted to do tlie latter, and thus has raised 
eTn])irical laws of history into real scientific laws. 

Il(; contends that no one is qualified for the study of 
sociology who is not comjdetely skill(*d in these laws, that is, 
in ]»sy(5hology and (dhology (or the sc.ienee, of e.harae.tm’) ; otln‘r 
j wise* In? will not bo able to pr(*.pare. the mate.i’ials for a li ne 
'historical geinjialisation by properly analysing tin? fa.(;ts wlii<h 
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history presents or even by correct observation of conteni])orary 
social facts. Sncli is the necessary iiitellectnal (^qnipnient. Jle 
makes no mesition of a |)re2>aratorv <lisi-ii)Iin(5 in biolooy^ r)r t],o 
sciem*.(^ of lib*., on wbi<*.li m>t only Comb* but llo.ibert »S|H‘n(«‘T 
insists, on account of tb(‘ important oon,.v;il c.onc(*ptions ainl 
fruitful analo.i^i(‘s which biolo*fy siiLj^'ests. 

We must be;jjin Avitli the. historical iftMn'ralisation, and then 
try to connect it with, tlui mental law. W<‘ cannot r»‘vers(* the 
proc(*ss ; that is, set out from the General laws of mind, and th(‘ 
oe.neral circumstances in which man is placed, “to det(*rmim‘ 
a priori the order in Avhicli Iniman devolo])m(‘nt must tak(‘. 
]dace, and to javulict the general facts of history up to tlu*, 
])re.sent time.” This Avould be (as is too ovidemt) a wholly 
hojAfdess task. The mcr(i length of the series would pr(*-vent 
any pretence of accurate, coni] mtation after the lirst fcAV terms ; 
so that “if the series of ellects themselves di<l not manif(*st 
any regularity or law, we slnadd in vain attem]>t to construct 
a gemnvd s(dcn(!e of soc.ii^ty.” Hut history happily does present 
empiiical laws of soemty, and tln^ problmn In^ re]>eats is to 
ascertain these and c<mneet them with laws of hun)an nature'. 

§ 4 

Th(^ eTn])iricnl laws of society are of Xwo-ldiids — thc^sj* of co- 
f*xistcnce. and those, of sucec'ssiou ; ami accordingly the science 
of sociology divides into tavo ])arts — Soc ial Statics ami Social 
Dynainics. The form(*r concern the mutual relations or rori- 
existing b(*tween tin* seviu’al larg(U‘ iutcresl^ of so.*u>ty, 
th»^ l)rinc,ii)al asp(*cts of the social organism; its g(»veriiment, 
religion, laws, litm’aturi', economic ciunlition, the arts of life, 
degree of knowledge, morals and manners. 

Social statics Avould ascertain empirical laAvs or uniformities 
of co-exi sterna.*, between any of these, ami such, if deducible 
from or conmjcted with tin*, princ.iples of human iiatun*, bi‘come 
raised to true scientilie laws. At its lowest estimate, the social 
statics deals, as its name imjdies, with the necessary “conditions 
of stability in the social union” ; whereas social dynamics is the 
tluiory i»f society consideriM] as in a shite*, of i»rogrcssive move- 
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inont. Til social st.at.ics tho several piirts are all mutually 
related io each oth(‘r, action and reaction tal<(^s place, just as 
it does hetween the dilhunuit orj^aiis of th(‘ ]»ody, liraiu and 
sfninat'h, heart and lun^s, and in such wise that any consid(ir- 
ahle clian^^e in one is foII»»\V(Hl ])y clianj^j's in all the rest, however 
remote in a[)[)ea, ranee from its inlluiuici*. h'or this reason, each 
of the (‘leme.nts of the social st:it(‘. should always he studied with 
reference to all the other ehuinmts, with tin* whole of which 
it is united by mutual interd(‘pendence. 

As to the mutual relation of the jiarts, thinkers are agreed. 
Ihit it is in the dynamics of the suhji‘ch that we <j;et thi^ best 
jiroof of the connection ; for it is ahvays found that a chano(‘ 
ill one part operates immediately or very sp(*edily u])on all the 
rest. Moreover, thc^re is a cojiaenms, thou^di of less marked 
character, between the social plienomeiia as a whole existinjj; in ' 
one idvilised (country and those in another, csj)ecially in mode.rn 
times. Nations increasingly act and react on each other in 
thes(^ particulars, so as more and more to approximate. All 
this he gathers from Comte; and further, that “one of the most 
im])ortant and, until lately, most nc^glected of the general 
principles of social statics may be considertid as cstablislu'd, 
naimdy, the necessary correlation between tlie form <jf govern- 
ment existing in any society and the C( mt(?mporary state of 
civilisation; a natural law which (he thinks) stamps the end- 
less <Iiscussions and innumerable theoiies respecting forms of 
gov(‘rnmont in the abstract as fruitless and worthless, exciept 
as ]>repar;!tory treatment of matea-ials for a better ]>hilosopliy.'’ 

He. th ui gives us, partly from his intenisting essay on 
Cnh‘i‘idge, what ho considers tin* “ nupiisites of stable 
political uni(»n . . . one of tlu^ main things which a scicuKie nf 
Social statics should furnish us with if it is good for anything.” • 
They are. those (urcumstanci'.s which, hi all societies without 
exception, and in greatest d<*grce where, the soiual uni(ni is 
]a(>st coinpl(*te, are, to ])e conshbu'ed as conditions of th^^ exist- 
ence of the, coiiiphix jilnmomeiion cixlled a KStab*. h\)r example, 
every society has had numerous laws or usages equivalent to 

^ These are also given by Hcrlairt Spencer in his t^ucial Statics, witli 
whicli it is inteifsting to compare them. 
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lluMii, trilmniiLs and or^anisfd to cxoc.iiti! tlu*ir 

with public iiiithoritics wlioni tbc rest of Ibe cmn- 
jiniiiity obeyed, or, according to general opinion, Aven; boiuid 
to obey. Tlicsc would seoni universal, still they only 
(nnpirical laws till c<»nnocted Avitli laws of liiinian nature;. 

!N^ow, this (diedience to goveMannent is a slow proeluct, not 
natural to warlike savages — so very slow a product that it took 
ages of discipline to bnaik in savage nations to it; and wherever 
the obodiencii was at last lirnily established, ami yet vigour 
and inaidiness of character* })reserved, there were certain re- 
• piisites necessarylyj First, for all (atizeiiS -tlicrc existiMl ediica- 
t ion. a. long-cont inued restraining disei_plin(i to break down the ■ 
]«assions and t'goisni of tin; imlivitlual, and make them bend 
1 )cT( n‘e ~tT7e c;x ige mniis of Uje s ociet y. 

' The entin; policy, (dvil ami military, of ancient States was 
sii(‘h a training; in modern nations (since, tin? dnwnfa.il of tin; 
Unman (‘inpin') it has heeu attempted by ndigious leaching, 
'riu! di ^dpline once la daxed. .“.tlui_aialural tendeney -of-ntttnkintl- 
to anaj’cl^ reasserted itself; tin* State beca.m(‘ dis»)rganis(Ml 
Irnm wiUiin; mutual (amiliet for sellisli ends neutralised the 
mejgies which were, napiired to kia']) up the contest againsd 
thV« ■ the nation, after a longca* or 

lu’iefcu' int(;ryalj)f j^rog.ressive d(*elino, became either the slave 
oT 'despotism or the pri'y of a foreign invader.” 

se(;ond condition was the common feeling of loyalty 
in soil] cthn T^i^ unFtTi iT 1 g aTu > ve question, about wliich all were 
•igrecd. It may he, a.s with the Jews, a enmnion God, the 
I'rorecdi)!* ami guardian of tlie State, as ilistinct from othei .'iid 
I’alse gntls; or, as (;lse.where, certain pt-rsons regarded as rightliil 
iiilers, wh('t.lu‘r by divine appointment, king prescription, or 
MijHjrior worth; or merely laws, ancient liberties, nr »)rdinances ; 
linally, the. feeling may attach itsidf to abstract prine.iples, 
individual freedmm, and political ami sm-ial (‘quality, which 
lie. thiidvs is the shape the feeling will [uohably take in 
future. 

Tliis something sacred, ahov(; disjmte and disenssioii, has 
always exist-ed ; and the r(*ason is, that causes for intiunal dis- 
sensions then; always must he*, and natiojis weathered these 
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sU)rms Avithoufc civil wars Ix'causo tlieir dillcrciiccs did not aircc.t 
the fiindaiiKMital principle of tlic social union, did not threaten 
large portions of the coinnninity with the subv(*.rsion of tliat on 
whicli they liad built their calculations, and with which their 
hoj)es and aims were identified. 

We Jiave here something in the strain of Jhirke^s 
and he goes on, while using one of lUirke’s metaphors, to lay 
down a remarkable conclusion and well worthy of note in our 
time : “When the questioning of these fumlamenbil principles 
is not the occasional disease or tlu^ salutary medicine, Init the 
continual condition of tin*, body ])olitic, and when all the 
animosities an* i-alled forth wliich naturally spring from su(*h a 
situation, the State is virtually in a position of civil war, and 
can never lung remahi free from it in act {ind fact.” 

TJn'se rimiarkabh*. view's were suggested to him by tlie. * 
“ (icrimino-Coleridgean school” (so wa*. gatluT from his essay 
nil Coleridge), the. lirst wlio produced “a philosopliy of sociii.y 
in tlie. only form in which it is yet ])ossible, thatof aphilos(>phy 
of history,” and also by the scries of great t]iink(‘rs, from 
Ilenhu* to ]\ri(ilielet, wlm ]iav(^ made liistory, — till tli(*n little 
lietter than “a tale told hy an idiot full of sound and fury 
signifying nothing,” — a science of causes and eilects, and who, 
“by making tlie faids and events of tin' past to have a meaning 
and an intelligilde place in the gratliial (‘volulion of humanity, 
have at once, given history, evam to the imagination, an int(;r(‘st 
like romance, and all'orded tin* only means of pr<‘dit.ding and 
guiding the futun-, by iniff»Iding tlie agimcies wlnhtli have 
produced and still maintain tin* present.”^ 

Su(*h were Mill’s vie.ws in 1840 on the stati(!al and ilynamical 
prolilem <if society, just as Cmnte was nearing tlie conclusion <»f 
his (Je Po>iUice PhiloxopJne (com])let(‘d in 1842), tin*. last 
two volumes (d wliicli (X)nt<ain(*d a new pliilosopliy of liistory. 
Mill, i‘ver on the outlook for philoso])hies of history, eagerly 
lead Comte’s volumes ; aud in 1843, while utilising tlnan in liis 
Lo[ju\ h(i awairds the palm to Comli^’s jihilosophy of liistory, 
in regard to jjis treatment both of the atutical iind dynamical 
aspects of the science. 

^ EiSS'viy ii\i i-M. . • i /.a/ioiio and iJiMaanioiin, \c\. p. 
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§ 5 

Hut tilt* ;j;roat prol)lciii, Mill thinks, is not the statical hut 
the* ilynainical oiic. ; to dis cover tl ie scMjuciua*, of social c(jiuljtioii_s, 
or liovv one state of sooety chaiigcis into the- fol low ing on e. If ^ 
we (Ton Id connect the leading general eireiinistances of each 
generation with their causes in the geana'ation immediately piuv 
ceding, — iji other words, if we could by thus remounting the 
stream g(?t a scientific history of each of the great hranche-s of 
so(jial facts <»r sales of the human sjarit (such as art, religion, 
law, industry, philosoj»hy), — it would he somi‘thing. Ihit the 
dilliculty, p(.)inted out first hy Comte, arising from the ron- 
s#'//.s7/,s of all these capital subjects, is so gri‘at and so increasing 
in modern tinu's that we must rather reganl it as the eusen/hle, 

^ “ tin* wlioh; which produces the whole rather than any ]>art a 
|>arl,” so that the j>rohl(‘m should rath(‘r lx*, put: “ W'hat ani 
the laws according to which social states gaaierale (.me another 
as soci(‘ty advanc(*s?” ir(.‘- thinks the (mii>irical laws usually 
gatln rcd from history are good so far as they go, hut insiillicieiit : 
for c\amj»li*, the. tendency of m(*.ntal to pn'vail ov('r bodily 
(|ua,liti(*s, of niajoritit's to rule over minorities, or (.)f pro- 
gressive societi(‘s to jiass from tin*, military to the industrial 
lib/. Such generalisations arc too remote from the jiriiieiples of 
human naturi* ; there an* to») many links recpiired to connect 
them with it. W(* an* not sure of their future contiiiuanct*, 
nay, that they may not “even he n*V(‘rscd,” so tliat though 
they iiiay suffice for tin* historical school (»f tln^ Continent (.so 
much (*ul«»gised in 1S40), they no longer sutlict* for him. Ti.'‘S(* 
'•mpirieal laws “indicate mendy tin* relation lH*twei‘n fragments 
(*f tin* (jfTei’t to fragments of the. cause.” We must now eonsidm* 
(and th(j prohJem is a titmiendous one) not only the progressive 
ehange.s of the diilen*nt cleiii(*nt.s, but tJio contemporaneous 
condition of each, and tlius obtain tlie real empirical and 
scientific law — “ the law of e.(.tiTi*spondeu» e, not only hi'tweeii 
the simultaneons stat(*s, hut between tln^ siinultaiieoiis changes 
of tlu'se elianents.” Tliis is a little a.hstract, and [)erha])s m^t 
very clear. What he really moans is, that we must know how 
the whole mutually related set of capital phoiiomeua, their 
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iniitujil relations or empirical laws ]j(^iiig Iviiowii, chan^:jn iato 
the next snctu^ssivc Avhole, or, in short, liow tlunr statical 
ronsf'N,^fff< e]inTi<j;cs into tli(‘ next statical consansus. And such 
law, ]je ^n’avidy tells us, “duly verifi('d a priori would hii the 
r(*al sc.ientific derivative law of the development of humanity 
and Inniian affairs.” It would bo the grand law of progress of 
which he. is in pursuit. 

W(> have here before us, in fact, a prodigious and, in the. 
way he [luts it, wholly iuijjossible ])rohlem, namely, to deter- 
mine by Avhat law a vast sijuultancous and complicated wholt*, 
composed of some half-dozen large hn<lies of so(;ial ])henomena, 
all m a state (»f mutual ac.ti(jn, chaug(*s into another simul- 
taneous whole at the end, as he thinks, t)f a generation, wliic.h 
allows time for a n(*.w set of actors to c.ome on the hoardsd 
Now, the natural way to ])roc(‘(*d to a.nsw(‘r the (piesti<jn would 
appear U) he the way <*f the ni‘W Historical »School, nanu'ly, to 
try to ti'aee tlie history of eacli set of plnmomena during [)ast 
generations down to tiui ])r(‘.S(ait tim(‘, to ascertain tiie train 
of causes, to summarise present (jonditions, and, if we would 
liazard piMHlictions as to the* future, to j)oint out presiuil. 
temhmcies, and finally to niak(‘ a provisional calculation as 
to what may likely follow from })rosent facis and Umdencic^s ; 
to do this and to do the like in the case of each of the. greater 
social interests. 

Hut if several historians did this — for no one man woidd 1)0 
compet(*nt to do it -it might perhajis he fonml that in each 
department — art, religion, jihilosophy, positive science, inven- 
tion, guverninent, the chid categories of the human s[)irit, 
as ilu'y arc the. larger social iiile*rests-— the ehange.s and iin 
proven Milts have h(*cn due tc» men of ge-nius appt'ariug ; that 
the present generation, the ]»res(?nt slate, of society, j>roduc(\s 
tlu; next- - imju’oved if ahle.r and belter men ap])(?ar, stationary 
if they do not, or even n^trograde if tlie. ty|)c of leading spirits 
in eaeh is inferior. Some such law of human de.velo[)m(‘nt 
it might he ])o.s.sihle to laydown, lint, put in the way i\Iill 
puts it, the jnohhun is hopeless and ujianswcjrable. 

lie luis even a vague finding that the problem is wrongly 
^ Lffjir.y vol. ii. p. 507. 
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put and innapablo of solution. lio says: “in the iliflioult 
process tjf ohsea'vation and comparison which is lier(i recpiired, 
it would isYulenily ho a j'rcat assistance if it should happen to 
h(i the fact that some one (deuient in the cfmi[)l(ix existence of 
S(»(u‘,‘il man is ])re-(*mirient over all oth(*rs a.s the prime a^ent 
(»f the social movement. For we could tlnui take thi^ progress 
of that one, (‘lenumt as tlie central chain, to each successive 
liidv r)f which tlic c.orn*sponding link of all the otljcr pro- 
gressions b(‘ing a)»p(‘nded, the* succession of the facts would by 
this alone be presented in a kind of .sjiontaneous order, far 
mon; nearly aj^proaching to tlui real order of tlnur filiation th.'in 
coultl be obtained by any other nuM-ely empirical process. 

“ Now, the e.vid(‘nce of hist(»i*y and that of human nature 
combine, by a striking instance of coincidence, to show that 
there really is oik* social (*.Ieinent which is thus predominant 
among the agtuits of the social progression. This is the state 
of the s])eculative faculties of mankind, including the nature 
of the belicifs which by any means they have arrived at con- 
cerning themselves and the world by which tliey are sur- 
rounded.” 1 

Thus then, in brief, ])Vogrcss depends on the state of tlie 
speculative, facult ies, because*, sciences are cr(*atcd by the specula- 
Liv(‘. faculty, an<l our views on philosophy, religion, government 
depend on it, Avhile invention ami industrial iniprovcmont are 
limited by scientilic knowledge, and even line art is related to 
it, though tin? conneetion is less obvious. 

It follows from the predominance of the speculative 
faculties that tlie, liistory of civilisation is reduced to a 
history of tlie progressive dcvelojiment of tlie human intel- 
lect. The hist(n*y of humanity is the liistory of iiibdlect 
or knowledge in the race. This conclusion, wliich can he 
deduced from tlie laws of the human mind, is confirmed by the 
great facts of liistory, and thus it becomes a true scJeiitifie law. 
To quote his important words: “Every considerable change 
liistorically known to us in the condition of any portion of 
mankind, when not brought about by external force, has been 
preceded by a change of proportionate extent in the state of 
^ LogiCf vol. ii. p. 521, 

19 
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their knowledge or in their pnwalent beliefs. As between any 
given state of speeulation and tlui correlative state of everything 
else, it was almost always the former which first showed itsedf, 
though the cfTects no doubt reacted potently upon the cause. 
Every considerable advance in inatcndal civilisation has been 
])reccdcd by an advance in knowledge ; and when any great 
social change has come to pass, either in the way of gradual 
development or of sudden conflict, it luis had for its precursor a 
great change in the opinions and modes of thinking in society. 
Polytheism, Judaism, Christianity, Protestantism, tho critical 
philosoidiy of modern Europe (not necessarily tluj German 
critical philosophy), and its positive science, — each of these 
has been a primary agent in making society what it was at each 
successive period, while society was but secondarily instrunumtal 
in making theniy each of them so far as causes can be assigmal 
for its existence being mainly .an innovation, not from tin? 
])ractical life of the period, but from the t)revious state (d 
belief and thought. Tlui weakness of the speculative pn^ 
p(‘nsity in mankind generally has not therefore i)reveuted tin* 
progress of speculation from governing that of society at largcj ; 
it has only, and too often, prevented progress altogether, where, 
the intellectual progression has come to an early stand for want 
of sufficiently favourable circumstances.” 

The problem of progress, thus greatly simplified, is reduccul 
to the “ascertaining the order of progression in the intellectual 
convictions of mankind, that is, in the law of the success! vi‘. 
transfon uitions of human opinions.” There remains the. grand 
cpiestion, Arc these succes.sivc transformations of oi)inion 
subject to law'< and the grandest of all. What is the law, the 
law of progress, which thus gathered and distilled from 
extensive inductions, drawn from the long past history of 
human thought and experience and confirmed by deduction 
from the nature of the Immaii mind, sums Tip the past of 
jiuman progress, and by implication contains the future? 

Now it appears that the law, when Mill was writing his Loriicj 
had not been found ; he was still in search of it. But it was 
asserted by Comte that it had been found by himself, and Mill 
was at first almost persuaded that the fact was so. What was 
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the law? It is known as the Law of the Thioc St;i"os. Tho 
liiiinan mind, in (ionsidorin" the idicnomena of natnve, has 
passed throuj'h tlircc ^raiid stages : in the lirst (wliich subdivides 
again into three), phenomena werci (;oiici.‘ived to he produced by 
feti(dies, etc. ; then amongst the nations of (aTitiquity by a 
mniibor of diirorent deities, national or tribal, or, as with tho. 
(Imsks, by deities having dillercnt provinces of nature under 
Iheir diree.tion, — iho winds, tin*, lightning, the. sea, etc.; vvhih^ 
with the. J<‘-ws all l.h(*s(‘ deities hecioiin*, merged into one 
supreme Deity. These*, three .siiccc.ssive sub stagers arc known 
as the Theological stage of human cone.(‘.ptions and of the 
ex])laTiatiou of things. The next stage, which comes in clue 
(’ourse of time in all civilisations, is the IMctaphysical, when 
a superior order of minds becomes dissatisfied with the best 
ilieological explanation, and tri(?s to explain them by “e-ntitios” 
behind or within tho iihenomeiia. This stage was reached 
amongst tho Greeks by the philoso[)hers about the time of 
Aristotle, and in tln^ We.stern world in the .Middle. Ages, when 
tin* nascent scienc.e was filled with vicious metapliysical and 
scholastic entities such ns “vital force, “ Xatiire/s horror of a 
vacuum,” etc., more fancit^s or fictions ami abstractions turmwl 
into realities by the schoolmmi and followers of Aristotle which 
c.lngged tho ellbrts of genuine s(;ientific iiupiiry. This state 
nf things went on till the Laconian reformation, when science 
h(a:anio linally einaiici|>ated from bad metaphysics. The. theo- 
logical vie>/ of things, with its crude explanations, still con- 
tinued, however outside seieiiec, which metaphysics was still 
(‘iideavouriiig to soften and make less rude and an thro pome jphic. 
At length appeared a philosopher (Hume), a metaphysician 
ev(‘n, endowed with tho JVisitive spirit, who boldly assert(*il 
that tho notion of cause itself was lictitious and illegitimate, 
tluit what was said to ho causation was mere invariable ante- 
(‘.(‘deiice and succession. 

Two facts are so relateil that one invariably precedes jiiid 
nnother follows. The first we. call cause ; it is said to cause 
or jiroducc the second, as when tiro is applied to guupowdi'r 
we say the sjiark caused the explosion of the ]M)wder ; all we 
ri'ally know is that when the spark is aj>j)lie<l the other fact 
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follows. The businoss of soionco in the sphorn of physics and 
clwiniMvy /’s to truce these invuriahle successions and soiuetimcs 
iiivnria1)l(} co-ex isi cnees ; and in hudoffy to trace these and 
fiirtlier invnrudde laws of sLnwturCj fiincti(ni, Growth ; to 
SJiy iinMiinir iiboiit ciuisos ill Uic. sense of proiludivity, but only 
as iiivariablo If theso suocossioiiw aiul (avo,xisi(Mu*i‘s 

\v(‘iv duly asrortniiiod in all (b*]i:uinu‘nl.s of irnniiry, we should 
liavo a soiojililif nr jinsitivist ox|»Jn]ijition of tlio Any 

otlior (‘xpjanalion, siirli as tlio Mionlnirii^al or inol-aphysioal, is 
Ih-Uon and fanoy. Tills last stai^^o, \vlioi*(‘ ilio iiiiiid is satisliod 
with tho asocrtainmoiit of iiivariahlo laws, in variable suci’ossions 
) and cos'xistenccs, is tlio Posijiiye Stage of kuo\vd(*dge. 

PlKuionicna and their laws compose the positivist conception 
of th(i universe. We vshoiild not ask for its First Cause iu the 
sense of its producer or creator, since we know nothing of 
cause but invariable anieciidcnt. Ihit wo might ask for its 
history in tin* past, as in geology or palaionlology we ask for 
the past history of the earth. We are now, according to Comte, 
iu the. third and final stage, where onr conception of the 
universe is this positivist one, having outgrown the. infantile 
conceptions of the juilythoistic and monotheistic, stages, tln‘ 
imfiroved hut still vicioiKs and nn.scientific conceptions of tlie 
metaphysical stage; vicious, because fictions, palmed off on us 
for facts, wore given as explanations of plumomena, and because 
it tended to backsliding to the worse tluiologieal stage iu new 
and subthir forms. 

We have here the fri]m)ns Comtist Law of tlic Three Stage.s, 
the Law of Progress through the. long past up to now. Our 
conceptions eaiiuot improve, further, though, we imiy diseovin* 
more facts ami laws respecting tliom. Wo Iiave reached tln^ liual 
stiige, and this very law «»f tin*, three stages e.reates Sociology, 
tlie la.st and crown of tlie. .sciences, vvliich is to it what tlie 
nuiv(*rsa1 law of gravitation is to astronomy. And corre- 
sjionding to this state of the s]»eculativ(*. faculties there will 
of course, be, as there always was, a synijiathetic and a corre- 
spoiidiug art, a polity, and even a religion, an art and jinelry 
free from its old theological and mytiiologieal follies, its 
Vciiuses, Madonnas, etc. ; and a religion whi<jh Comic did not 
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fully elaborate for soino years, but wliich he afterwards ^^a\'e 
t()th(^ world as the lieli^noii of Iliiinaniiy — the love and servicui 
of the human s[)e(jies, great men, (jspeeially savants and philo- 
sophers, taking tlui place of tin', old saints in the new calendar. 

There is a correspondent new era. The industrial takes the 
place of the military era, whicli was suited to the theological 
stage, but not to the positivist, the age of positive science*., 
which by her incessant discoveries and inventions ministers 
to industry and the creation and constant incr(*-ase of 
wealth. The appropriate gov(^rnment is a republic for all the 
Western Slates of Europe. And the true leaders of the p(‘(^ple 
are the new industrial chiefs, the great capitalists, bankers, 
and employers of labour. These are the natural governors 
in an industrial regime as regards the temporal sphere ; while 
the spiritual power is to be in the hands of real philosopluM s, 
that is, positivist philosophers, freed from all theological or 
iiKjta physical taint. 

Such was th<^ issue to whicli the theory that the state 
of the speculative faculties governs all other irdor(‘.sts led 
(Jomte, and such his scheme and propluM^y for the* future. 
Hut all this was not cpiite what Mill bargained for when he 
lirst hailed the pr)sitivist philosophy in 1842. lie expected j 
and looked eagerly for some “ law of progress ” to emerge from 1 
the history of the s[)eculativc faculties, or from the philosophy ' 
of history. What he expected he did not very clearly know, 
but that what did emerge was not what he wanted soon became 
pretty clear. It was a very remarkable generalisation, he 
thought. It threw a “ flood of light upon the whole course of 
history,” yet he felt somehow a great disnppointnu nt. Meta 
pliy.sics following theology was to disa))pear. This would not 
liavi? ti'oiibliMl Iiiin imieli, as his imdapliysics was never more 
ibaii skin-deep, mere psychology, the defeuiu' by psychology 
Loc'ke.’s system or ]’^erkelcy^s idealism; and this kind of meta- 
physics Comte, miglit excuse, though he despised it. Where 
he. really was taken aback was at the suggestion that progress 
was accomplislu'd, tliat the delinite and linal stage of things 
had arrived, and that all people, had to do henceforth was to 
get into and settle dtiwn in tlieir proper place in the positivist 
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system under a peaceful positivist regime, wiiere no higher 
prospect oilered tliaii tlie increjise of positive knowledge ; and 
all tliis for a man who believed in an indefinite and immense 
[irogress in tlie future, who believed that men were only at 
the beginning instead of at the full and perfect day of tbeir 
career. Mill had looked for some aspiring monition, some 
fruitful stimulating formula in the law of j^rogress pointing 
forward and upward, not one that glorified tlie present and 
bid us be happy and content under a positive ])olity. He 
felt, with the poet- -“llow dull it is to jiause and make an 
e.nd.’^ A sudden vision of the, insipMity of Positivism, as of 
lleritlianiisni fornimly, seoins to have c.ome over liis fastidious 
and asjnring soul. While praising Comt(?^s law of tlui threi*. 
stages, he says, “ 1 will not discuss the worth of liis eon- 
elusiuns, and especially of his prcdie.iions and recommendations 
with respc(!t to the future of society, which ap[)(.‘ar to me 
griuitly inferior in value to his apjiri'ciation of the ])ast.” Ami 
shortly after (1<S45) we find liiin casting liis hopes for a Jaw 
of pr(\gress in aiiolhm* (piarter. He turns to (tuizoPs Lectures 
(Ui History to see if there \vas tliere any lietler prospect of a 
philosophy of history or a more ho[»eful law of progress. 

§ 6 

Meantime he concludes liis remarks on the historiijal 
method; “ AVIiatcvcr decision coinjn*tc.nt judges may pro- 
noumx; on the n‘sults arrivcMl at hy any individual impiircr, 
the imdli* <1 now <-hara( lerised is that by which the. deiivative, 
laws of social la’dcr ainl of social [irogress must he sought. 
Pv its aid we. may liereiifler sueceiul, not only in looking far 
fniward iiit'» the future liistory nf the human rac<*, hut in 
delmanining what artiiicial means may he used, and to what 
extent, to a,(;ce.lerato the natural [irogress so far as it is 
hi;m*ii(;ial ; to comiiensale for Avhaiever may he. its inhi‘rent 
incniiveiiieiicos or disadvantiig(*s ; ami to guard against tlie 
dangers or accidents to whicli our species is exposed from the 
ne,cessary incidents of its progression. Such practical instruc- 
tions, founded on tlni liigliest branch of speculative so«dology, 
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will form the noblest and most beneficial branch of the 
IVditical Art,” 

Wo see what great, not to say chimerical, things he expects 
from the science. It is, however, clear to him that “even 
the foundations are but beginning to be laid.” Nevertheless 
it was the aim of really scientific thinkers to connect by theories 
the facts of universal history; “and a general system of social 
doctrine,” it is felt, “should explain . . . the main facts of 
history.” Ace<jrdingly, “ a Philosophy of History is generally 
admitted to be at onc-e tlic verifi(‘atiou and the initial form of 
tlui Phifi jsopliy of the Progrtiss of Society.” For his own part 
he only claims to liave pointed out tlie ju’opcr method of in- 
vestigation ami of proof. To others he leaves the achievement 
of the work. 

Ihit have wo yet got such a philosophy of history as will 
explain tlie main facts (»f universal history'! The fact is, the 
thinking and educated part of the public have grown some- 
what weary of philosophies of universal history, from which 
so mucli was ex[)(.‘cted early in tlie (lentury. Tln^y have 
h‘anied that, 011 a subject so vast ami various, extending over 
some three thousand years in time, and emi.'racing twenty 
perished civilisations, in addition t«» tlie expanded civilisation 
under whicli we live, itself the result of a vast ]>rogression, 
only the larger (‘ vents and personages, only what Hegel calls 
“ world liistorical events ” and persons, can l>o treated : the 
rise and fall of eni[)ir(^s, of religions ; the progress of sci(*nce 
and invention, and tlie.se not in detail Imt in outline ; and 
altiiough a great thinker and hold gcmeraliser such as Hegel 
may write an iiitere.sting and .suggestive hook (»ii the snlijoct, 
yet it leaves iiimdi scope for more private puulilection, 
accommodation to fon^gnne conclusioTis, to the winter’s own 
general sy.stem of thought, to [irophe.sying after the event, 
not to say, in tlie hands of otlicrs less .scrupulou.s and 
]•.•a^lod, to downriglit charlalanry. The result has been 
that few attenijiis an*, now made to write a phi]o.sophy of 
nniver.sal lii>'Lory, wliicli Hegel aitcmpled from the point 
of view of hi.^ absolute idealism, Comte from that of his 
positivi.sm, and which Mill expectevl to lit into his unwritten 
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psychology, ^ Another and a more important result has been 
that ilw philosophical historians who would deal seriously 
llicnisolves Jjavc scon tlic necessity of breaking n[) t]i(3 
pT(:)])lom dealing with all times and climes into the histories 
of ii i)articular age (the Renaissance, th(i Re formation), of a 
particular loading people (Lsrael, the Ronuins, the Greeks), or 
of a world event like the French Revolution; or they give, 
us the history of progress in one country — a history of 
civilisation in France, in ICngland, or in Germany. 

The new historical s(diool has carried out the i)roc(‘ss of 
difrerentiation and simplification still further, but in a dillerent 
direction. Instead of considering tlie historical movement of 
Jill the gr(‘at social interests together, in all the progressive 
countries of Europe, or even in a single coinitry, the writers 
have each addressed themselves to a single interest or group 
of associated phononuma, as law, or economics, or philosoi)liy, 
or religion, <.ir science*, or political institutions, (uther amongst 
men generally or in a given community ; and tln?.y have tried 
to trace as well the origin as the dillerent siag(‘s in tli(‘ir 
course of development, tog(‘ther with ilndr natural principh* of 
slow growth, or accelerated nif)tion under specific external 
action, whether of important individmils or other active f(»rces. 
I\)r that each one of the above sociid interests has a history, 
a continued chain of causes and effects, which liecomo further 
causes, or that according to the. ])iological imdaphor each 
j)resents the phenomena of change and growth lik(‘. a living 
body, most inquirers are now agreed, though it is also held 
that the analogy may lj(* jmshed too far, ami not allow for 
what might he called |»aroxysmal or sudden growth, dm*, to 
extraordinary events or men. There is di'.volopment or c.hangii 
according lo law, in which the great m(‘n or ev<*.nts may he, 

MVit.li I lie l/iuliigi.st, like SjH-nrer, iiidi-i-i], iiua’c refi/nlcd 

liUDi.'U) lii.slory counts ior very little. History liccomos tlic iiaturd 
In'story or evolution of llic gmii.s Homo tliroiigli lo\vi*r niiimal forms, 
and its subsequent imjM-ov«-mcnt undrr Mic .druggie for exi.stencc" .ind 
ail.iptiition to its eiiviroiimeiit. Tlie L;i\v <»! I’rogi’i'.ss I.K'comcs “ t.ln* sur- 
vival of the littest.” From tliLs jioiiit of view a I’liilosopliy of JJistory 
ill Mills or Comte’s sense is not iii't:decl, and the great events and tlio 
great men of lii.slory alike slii ink in imjioi tiince. 
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Jis Mill suf(^r(;sts, Hiiks iFidispeiisablo in the chain, necessary 
eauses of tlie growfcJi, ns wJien a Afahoniefc furnislws a 11 ( 3 ^ 
religion and ne.w laws and institutions to a ])eople, thcjoby 
cansing a sudden growth or d(3velopiin3nt fruitful of further 
(ihange, which otherwise might not have occurred. 

Such are now the aims and ])r5ictice of the ablest historians. 
Hut there is little hoj)(3 of any sci(3ncc of sociology arising from 
the united residts of their labours, any more than from the 
ambitious efforts to solve the ])rohlem of history in its t«)tality. 
At most, the labourers arc only preparing mat(3rials for the grand 
s(3ience, when the master architect appears, in case there happily 
resulted in each separate history of law, religion, philosophy, 
political institutions, sci(5nce, invention, art, and litc^raturc, and 
the organisation of industry, some single law of [progress, or a 
few such laws. 

§7 

TiCt ns su])jK)Sc it all done, and a good part of it is now done. 
Let us su|>|»os<3 a ]>hilosophical and full history (»t‘ government 
IVoin its iirst germinal ai»pe‘aranee in the family or tribe to its 
present complex and Ihiisbed form, wliicb su])[>oses also a 
history institutions, in aiicimit civilisations as wi;!! as in tin* 
ehief modern stat(?s <lown to the present time. Su[)poso again 
we had a similar liistory of law, its origin and main stages; of 
tlii3 (diief l<3gal to^jics, property, contracts, the testamentary 
])Owor, torts, and crimes ; as wedl as of the organs, the judicatures 
and irihunals, hy whicli law is administered; then of economics 
in ancient, im'.dimval, and modern times, slu)wing how the 
production and distrihution of wealth and the ujeaiis of 
c\(‘h:u»g(f have hegun, varicil, and \>rogresscd. 

If we had iheso three histories fully writlm), \vc should h:i.ve 
an explanation of the main faets of law, governimuil, and 
eeoiiomies as they exist to-dav, as well as the. eauses of their 
<'lii( f ehaiiges and im|)n»veimMds. 'Idiis wttrk, needless to say, 
has not l)een aceomplisluMl, but we are. in tin*, way of having it 
dom* ns res])ects tln^ leading countries. We have legal and 
(•constitutional, if not economical, histories. If, in addition, we 
could reduce existiieg law and gove.nimeiit, and the facts of in- 
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tUistry ill fclioir st-atical condition, to sciences (jiirispriidoncn, 
political scicnc(‘, jiolitical ccoiinmy), and then show sonic 
enipiricnl laws connecting them, inter se we might say that wc 
Jiad something rcsemhling a science of society, a reasoned and 
(;oniie(.‘ti‘d explanation of the liistory and iircsent stfite of 
tlie things most essential for every soci<*ty. I^ow, it is not 
dilliciilt to show a close, connection hetAveen tin* economic and 
juristic systems in a country, while the (uninectioii hetwceii 
law and government is manifest. And il* we choose to call 
siH’h a. connected result st»ciol(»gy, 1 grant that a science of 
snci<»logy is pnssil»l(‘. 

.Atoreover, men have always trieil in all si»ciel,it‘s to make 
devices to lessen their lahoiir, to multiply llieir ]>ower, tc 
make a given (‘xertinn more ellicicnt; tlieir material ]>rogn*s& 
and conifortahli? living has much dependiMl on their success in 
this Avay, and they havtj attained most extraordinary success 
— a sue.cess largely d(‘i)endent on the co-oiKUMtion which society 
allonls. AVe might therefore include along with political 
(jconomy a ])hiIosophical hisPay of the principal invmitinns 
and discoveries. It ne(‘d not he a long one, except as n gards 
tile ]iast hundred and lifty y(?ars, during which inventions 
have heen ever increasing in nuniher and conijilexity ; still 
it would he a truly forniidahle task, even thougii the sociologist 
need only concern himself with the revolutionary ainl ejioch- 
making inventions and discoverie.s, — those associated with great 
names, — and might rejiMd the minor ones. After tlie first 
simple inventions of jiriniitive times, the jilough, pott(‘r^s wheid, 
sj)ear, (i-iioe, h<? woukl lie i-omaTneil e.liielly with hdters, jirint- 
ing, gini['owdoi‘, (In* mariner’s comjiass, sleam engine, the largtM* 
dis(*overies oj the. Iasi, ci*ntury, and the telegraph, telephone, 
etc., of the present. 

All these things — law, government, industry, and the aids to 
indu.stry — are sliown in every soiuety, are nec«*s.sary for every 
s'tcial organism for existen<*e, the latter in liigluM* degn'C for 

comforiahhi existence. Hut from the hegiiining a r(‘ma.rka])k: 

fact — we find in all societies also religion, belief in invisible 
sj)irits, and religious c(*remonies and customs in coiisctpience. 
Wc may therefore regard man a.'^ a religious Ijeing, and religioii 
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as ono r)f thn (?sscijiial /oatiims of society. It lias always existed, 
and usually with a s[)ecial class s<!t apart to piirforiii tlie rites 
and (herein 01 lies ; and relif^ion, Avliicli naturally lirst ent(*red in 
rude ('lenientary form into rude and simple minds, lias elianoe<l 
and improved with the growth of men\s minds and with civilisa- 
tion. A history of religion is thus necessary, though liow the 
e.onceptions and generalisations, the conclusions to he obtained 
from it, are connected with those in law, goverimuMit, and 
e.i*ononiies, is not so easy to see, and, unl(‘s:s tlii're is some t*on- 
ne(dion sliown, sociology would he la'ller witliout it, tliongli its 
history is the most iiilerestiiig and important of all. No doubt 
it has 1 k‘<ui a vital Micial int(?rest. The ( Jliiindi has existed in 
(^’(‘ry soeirty as Widl as the State, hut in later limes as an 
, organism separate from the other, ainl having ilill'erent aims, 
till' <»ne tcmiporal, the other sjiiritual. 

Then man is an artistic being, but it is only in soehsty that ■ 
he is induced to cultivate poetry, painting, sculpture. Art is 
fostered mainly in and by society, tin uigli thi'. leslhetic emotions 
must exist lirst in the individual. Art bi'gins rude and siin[>le, 
like all the n^st; it improves by ellbrl, hut mainly by iiisjara- 
tion ; by (ixceptional men being born and encouraged and then 
iiisti'ueting olhors to a certain (?xteiit. Art in all its forms is a 
social interest ; it ennobles and bcautilii's and elevates siu'iety, as 
it d(*liglits individuals. Dut is it necessary that its history be 
part of sociology on its dynamical side? We e.an sec in a 
general way that its history de[M‘iids on the acavidental a])pear- 
anee of inivn of gmius who appear by no law discovcTable, 
sometimes in crowds logflher, sometimes not for ages, lint 
on ihe whole, theie is artistic, progress within each "ithm or 
civilisation, wlik'h generally has to bt'giii at th(‘ beginning, and 
improve lhr<nigh geniuses aj)pearing, if they di> appear. A 
i>hilosophi('.al history of art, of jKiinting, music, poetry, and 
literature generally, or lM'tt(*r, a s(‘]mrat(* liistory of e'uch, would 
be ^aluabh^ and interesting, and svnnetbing of the kiml we 
alremly have. It is not (dear how the results or the leading 
conee])tions and gern'ralisaiion.s can 1m* put into any kind of 
rt lation with tlu; like (iOiuv|)lions and generalisations of ihe 
iiion* (diviousiy esscntml and really c(unieci('d social interests. 
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S(jciety has emotions, and admires the beautiful. And art and 
I)oetry flourish best where law and good governincmt and 
abundant material wealth exists, so as to ensure a (jultivated 
and leisured class ca])able of encouraging and enjoying art. A 
poor country will have little art, because it has no leisure. A 
rich country, on the contrary, like Rome, Greece, and the modern 
civilised nations, will cultivate art. A few rather obvious 
g(UjeraIisations can be made, but on the whole there is little 
(jonnection between it and the other interests, except religion, 
by which it has been more stimulated than by anything else. 
Music, painting, architecture have vied with each other, have 
put forth their greatest elForts in honour of the Deity or deities. 
Rut on the whole, though a high social interest, art does not 
seem an integral part of a science of sociology. 

The chief social interest, and the central one which docs 
inlhujiice all the rest, is the state of the specidativci faculti(;s, as 
Comte and Mill have stated ; the state of sciemee and philosophy, 
let us say for brevity, science, as in their iiifaiicy they were 
one, and only became two in mod(*rn times. It is a fact, as 
Mill says, tliat increased scientilic knowledge changes religions ; 
it is a fact that within the past three centuries it has wholly 
changed our conception of the universe; that it leads to and 
gives new scope for inveaitions ; that S])eculativf5 philosophy, the 
theory of natural law, revolutionised Roman laws Jiiid improved 
our own; that government has been profoundly ailected by it 
in all modern countries ; that IJenthain's utilitarianism has done 
for us more rec(fntly a .similar service. Tln^ stdcmtilic sjiirit 
has {iffec^Hl invention, industry, religion, la.w, and governnnmt, 
everything Imt art anil libmature, which it has only imlirecjtly 
airected by its inlliKMUje on religion, and by its furjiisljing 
liopcful and sfimidating .suggestions, and wondnTid “fairy 
tales'’ for art and literature, to meditate. n[>i»ii. 

Since, then, it is the c.eiitral social iiitcri'st, and aiVects all the 
rest, ])erbap.s tin*, history of science and j»lnIoso|diy, the; history 
of the human int(*l](;ct, .sliould be a part of dynamical sociology. 
Rut if so, it should bo the history of tin; sciences in seu-ial 
order as Comte gives them, — mathematics, astronomy, physics, 
chemistry, biology, not of course a minute or exhaustive one, 
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liko Whewcll’s History of the Imhwiive Sciences, There should 
follow a history of philosopliy down to our times, wlnm, 
instead of heing hnsed on vicious abstractions, it uses only con- 
r'i*j)tious liJiving real and seientilio (-(mtents ; hut ])}iilosopliy 
ean only lx*, considered a sexual inte.TCst in so far .'is it lias 
improved law, piXMliiccd cthi<*s, and c.orrecde'd r<*ligion and our 
(*oiKx*pti<m of the universe and the Power hediiml or immanent 
in it. 

Piiit if sociology imdndt's liishuies, ev'on condcnised ones, of 
all these tilings, especially the last, down to our days, it would 
he. a very forinidahlc work for any single, ])ers(»n to umlertake, 
or rather a work im]iossihle h» achievi', if others did not 
provide materials in previous fuller hist»)ries; and these have 
not yet hecn provided in all d(‘partments. No wonder then 
that Herbert Spencer, who alone, since Comt(‘, has essayed the 
formidable task of constru(!tin" the science of sociology, though 
he has given good and well-generalised histories of political 
institutions, of cewemonial institutions, of industry, has shrunk 
from the task of attempting the same with the intellectual and 
aesthetic histories, while he has only given us the early stages 
c.f the history of religion. 

Hut even if the task had been fully finished, and he had 
giviUi us his generalisations from the history of scuence and 
philosnjdiy and (estlietics, the results would rather he parts of 
his I’liilosopliy of Evolution than of a special Science of 
S(xdology. .For the idea of science implies a unity, a body 
of connected |)lienoincna, articulated together and reduced to 
unity, under one central principle if possible. In tin*, present 
case we have diverse phenomena which cannot be unified in 
tl'.cir totality. If indeed religion ami philosopliy were abolished 
fifin the list as illegitimate subjects, then all the rest, except 
Jirt, coidd, as we Lave s(*cn, be connected with the scientific*^ 
spirit and its history, and sociology might then include the 
liistrry of these four, — government (including law), industry,* 
invention, and intellect or tin* scientific spirit which governs 
tlieiii all.i TJicre would tliiis be a sort of unity, .aiul all these 

* Tliu latter is very nearly Comte’s view, lliit it is not Herlicrt Spencer’s 
who iuhnits religion and philosophy as legitimate subjects of thought. 
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subjects iniglit be called sociology. Jlut when religion, pliilo- 
S(^phy, and art arc further introduced, I do not see how any 
pt)ssible unity nor cons(;quently liow.a science can result. They 
may bo placcnl alongside the other subjects. A common 
method of inquiry may be applictible to all, and a certain 
connection with the contemporary state of the human intellect 
may exist ; luit that is not siifTicient to make such lieh*rngonooiis 
things into one science. And even if all the rest c.ouM he unilied 
ujidor the heg(‘mony of tlui si»cculative spirit, art will always 
be found separate and irreducible, b(‘c.ause the object of the 
latter is the beautiful, which is fundamentally diilcrent from 
the true, the useful, the just, all of which are within the 
province of the intellect or speculative faculties. 

There is, moreover, this further to be said, that, even if we 
omit general history, a science that is to contain, even in' 
outline, a history of all the sciences, all the inventions, all the 
philosophies, metaphysical, moral, legal, and political, all the 
religions, all the line arts, all the languages and literatures, 
and which further requires a knowledge of the general con 
ditious and mutual relations of all these suhj(‘cts of thougld, 
is so impossible of realisation by any one single ]M‘rson, 
that it would require eitheu* omniscience or all the expcjrts of 
the world pressed into the service to produce a sociology 
under this conception of it. 


§ 8 

But, under any conception of it, sociology implies that social 
phenoTneiia arc subject to laws, just as in biology there are 
laws that never fail to operate. Now it would appear, since 
social idienomena depend on men\s Jictions, and these on their 
nature, and as men's natures, their intellectual and moral and 
emotional (qualities are very different, and some men are of far 
greatiii* forc(i and stature than others, in one sphere, btuiding 
and controllii]g others' wills, or making a great invention thai 
never would liave occurred to tlic rest, writing a grand poem, 
laying the foundation of a science, — it would app(‘.ar as if the, 
(‘(jurse of civilisation and progress very much turned on the. 
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‘q»[)0{iran(M*. of those siijx'rior spirits in tlieso several spliorcs of 
human cactivity, and that the rest hardly counted at all. 

It is certain that great iinprovemcnts in laws and institu- 
tions were made by superior minds — by lawgivers like 
Manu, Lycurgus, Mahomet — even though the multitud(i might 
sp«>ntan(Mnisly originat(i customs from convenience. 

It is certai]! tliat the lirst inventions did not octair to every- 
one, nor the subsequent improvements. A rude plough or spear 
might liave been invented by many, — not the invention of letters, 
nor the art of tempering metals, nor in later times the spinning- 
jenny, the steam engine, nor the electric telegraph or the 
telephone. / 

In like manner the foundations of the sciences themselves 
wci*e laid by men of original capacity, and they were improved 
l)y similar men. The same is true of philoso[)hy in all its 
brandies, and even of religion ; its first founders were extra- 
ordinary persons, mostly thought to be divine or semi-divine ; and 
the like, though in less degree, applies to the great reformers. 

As for art and poetry, it entirely moves forward through 
men of gimius, only that here there is no improving on tlieir 
work, iliough they may arouse in the r(;st something of th(‘ir 
nwn frame of soul. 

Still more, the course of universal history has appeared to turn 
at certain great crises on the appearance of one man — a Julius 
(kv.sar, a Constantine, a Maliomet, a Charlemagne, a Luther, 
a Napoleon, a llismarck. Now if all this be so, the history of 
progress woukl seem to turn very much on such men. Any 
law of progress that can be laid down, it would semn, must 
he. in a spinual manner connected with them. They are great 
social causes. They are great sociological facts as Comte 
regarded them. They should be special matter for sociology 
lo impure into. To calculate the effect of what they have 
dom^, to estimate the chances of their appearance, to find 
by what law they made tlieir appearance in great numhers 
in tli(? sixte(‘iith and s(*, veil teen tli centuries, while rarely one 
appeared for ages Ixdore ; why again a swarm of poc'tieal 
geniuses appi*ared early in this century, after a barren and 
dreary century in poetry, — such as these should be amongst 
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tha problcMii.s nf the social science, f)r at /east of the philosophy 
of liisiory, as tliey arc tile most iiitcivostin", whctlior so coii- 
si(l(*re(l (^r not. 

This finestion of <(reat men in their relation to ]>rf)"res.s was 
r.iiscMl by Mill a ItniLj time after bis speculations <m s(M*.iolo^y 
in his Ijujic. About ISbO, in a later edition, lu* raises it for 
tin* lirst time with reference, to Uinikle’s llishirn (if Civil miiion, 
lie has learn ( m 1 somewhere tliat |the course of civilisation has 
turned on the ajipearancc of f^reat men, /and he 2 )aTises to 
coii-sidor how the fact can ho reconciled with the rei^'n of 
"cnerat law in the s]dierc of social phenomena, and in history, 
whicdi must he viewed as a natural series of events without 
anything mysterious or providential. ITis solution is that 
“ such men may be indispensable links in the chain of (iausa- ^ 
lion by which oven the general causes i^uoduce their clfects” ; ' 
and ho adds, “ I believe this to be the only tenable form of ' 
the theory. Without Mahomet no Aver rocs or Calijihs of 
Bagdad or Cordova ; without Newton no Newtonian jihilosojdjy, 
at l(!ast until there had been another Newton or his ecpiivalent. 
It might have been 2 )roduccd, perhaps, in successive steps by 
inferior mtm coming after him. But even the least of thesj* 
stt!j)S required a man of great intellectual superiority.’^ The 
inlluencc of a great man (or of a good government), of a 
ConfiKUUs, Lycurgus, Luther, Themistocles, »Julius Caesar, Ik* 
allows, but he thinks their inlluencc tends to become h»ss as 
com])ared with the bnxidening stream of other forces, and with 
the result that historical science becomes less suliject to the 
(listurbiTig iiiliueiico of great or revolutionary charactcM’s. 

]I(j is doubtless largely right as to this. Great men will 
play a less im[)ortant, less decisive ])art in the future cauirse nf 
civilisation, but I should be disposed to give a dillercnt reason 
for it than that which he assigns. 

The fact is that the kind of great men that have been 
needed in the past to lay the foundation, to coiivstruct, and all 
but comjdete the dillercnt sciences, will Imj no longer neccssar> 
for this 2)art of jirogress or civilisation. A Newton is no longer 
necessary now that his work is done and astronomy nearly 
a completed science, and if a man like.* Newton were now born 
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lie would not find jidc([uatG scopo for liis ^,aMiius. TJio like 
holds in the niatlioniatiejil, pliysieul, choiiiical, and biological 
sciences, though perhaps not to the same, degree. The work 
of the Laplaces, Youngs, Fara<lays, Lavoisiers, Darwins, 
Joules, and Kelvins, of tlie (u-eators, is larg(*Iy done, and 
only the lesser work now remains to ho done. Only the 
ghianings of the liarvest are to he gatliered, cxcejit perhaps in 
chemistry, where a new element with now possibilities con- 
nected with it may still remain to he di.scovcred; or in 
physiology, wlicro there is still some wojk left for anotlier 
Claude liernard. 

Again, if n '])otential Coluinhus were to come, there would 
l)c no New Worlds for him to discover ; the most lie could hope 
to do would he to reacL the North or South Pole, or penetrate 
to one of the few remaining unvisitcMl parts of Darkest Africa. 

It would be hazardous to allirni that there will be no 
more great philosophers after Kant and Hegel, especially as 
able men are still trying to coiislvuct new systems, but 
p(‘rhajKS it would bo safe to say that there only remains to 
imiorjtorate with the best past s[)eculation tlic re.sults and 
conceptions of the physical and cliomical and biological 
‘Sciences to get as far as men are likely to get in their concep- 
tion of the universe and of its cause. Ihit in moral and 
political [)liilosophy discoveries certainly remain to be made, in 
spite of tluj fact that both arc as old as Plato and Aristotle, and 
in particular that the ablest minds in England have devoted 
tlienisolves for more than two liuiidrod yt'ars to the subjects. 
As yet there is little unanimity, in consequence little of what 
can be properly called science (though it may bo called pliilo- 
sophy); less than might have been ('xpected, especially iii moral 
sc.i'mce., making all allowance for tlio complexity and subtlety 
of quesiioii.s in th(>ir ni(»ral asjwcts that daily arise. More 
agreement i.s c('.rtainly nujuired on the broader and rougher and 
more recurrent to])ics that coiicern law and })olitics as distinct 
from those rrl(iti<»ns of life which are too delicate' and im- 
pal],)al)le to bo <leaH with by p(»sitive. law or p(»silive moral 
rules. In ihi‘.se cases moral science, will always be a most 
dilllcult .science to apply in i)ractice, owing to tlie complicated 


20 



jo6 ENGLISH POLITICAL PHILOSOPHY 

and souwtinms contradictory considerations that have to ha 
taken into account, where, in fact, there may ho no rule 
appIicablG to the case, neither the utilitarian rule, nor the rule 
of conscience, nor the rule of opinion. 

As for great poets in the future, such may come, as they 
liave come in the past, but the conditions do not repeat them- 
selves. Groat poets appeared in the Elizabethan age, ])artly 
biHiciusi; it was a hopeful iind exciting age, — Avith new continents, 
new doctrines in religion, new theories of tlui earth and heavens, 
new learning, new sciences, — all conditions which can never 
again recur. Add the fact that the English language had 
become a perfect instrument for the 2)oet, and the Jiational mind 
sulliciently expanded to relish his Avork, and AV'e have a set of 
conditi(3ns specially favourable to the appearance of a great , 
poet like Shakesi)earc, though they do not account for him — 
Avhat science could explain him 1 Again, at the end of the last 
century and Jirst quarter of this, a\x‘ had favourable conditions ; 
a Jiew love of nature (how productMl we do nob in((uir(‘); new 
gokhm and jiartly chimerical social lio]>os; marvellous dis- 
coveries and inventions ; and accordingly avc. had many gnsit 
poets — Ihirns, Myron, Coleridge, Wordsworth, vShelley; and 
the last who felt the ucav imjadse, Tennyson, is only gone*. 
When can Ave c'xjK'ct another? It is not easy to say. .Merha|»s 
Avhen the state of religious thought is more favourahle ; Avdien 
tin; materialism, scepticism, pessimism have given place to more 
robust beliefs; Avheii faith, “all hut lost in the doubts that 
dark(*ii the schools,’’ again emerges from its Uunporary (‘clipse, 
a great poet may again a[)pear ; esj)ecially as nat ure is still as 
beautiful as Avlieii WordsAvorth disco\a*red hm', and life is as 
varied, its tragedy as heart-shaking, anti its comedy as interest- 
ing as ever. 

Great statesmen are less Ut be looked for in so far as [)art of 
their work has been already done in the unilicatioji and con- 
solidation of the greater States. The. AVork of Na]»oleon, -‘f 
hincoln, i)i (’avoiii', of Ijisinarr-k, during the present century, 
does not require to lx; done over again. Miit the great and 
I)opulous States of the near future Aviil give, rise to new 
pnjhleni.s, both internal and e.xteriial, and their conduct Avill 
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demand statesman ship, though it may bo of a dilFen^nt oi«l»-r. 

( Jerinaiiy may miuiro a statesman to maintain Iicr unity, as she 
needed both a great statesman and a great soldier to acliieve 
it. England may require one to effect the fiideration of her 
great empire ; whibi the very vastness of tlie Russian Emi)ir(i, 
with its points of contact with so many otlier States, both 
strong and weak, together with the peculiar character of lier 
only half-civilised multitudes, will require statesmen and adminis- 
trators of higli capacity. Moreover, in all tlicscj great States 
there arc important internal (piestions as to the relation and 
welfarci of the dillercmt classes which demand knowledge and 
wise and skilful handling ; so that, on the whole, one is inclined 
to think the call for able stak'smen and rulers will not be less 
nrgiMit in the future tlian in the pavst. 

It is not (piite the same as respects the great soldier, wlio 
will jn*ol)ably play a less important part in the futurci. For 
war has conferred on mankind nearly all the Ixmelits it was in 
its nature to give. It has united men into large kingdoms 
and nations, withiji which the arts of peace and of civilisation 
have been fostered, and it has developed certain important and 
iu‘.(*.(^ss!iry virtues. It has largcdy done its ne(a‘ssary work; and 
were mankind solely governed hy reason and the sense of their 
inten'sts it ^^houhl cease. At prtvsent there ar(} less real reasons 
for war between civilised States, though there may Ihj some. 
There may be justifiable wars as of old, “ to preserve the. balance 
of power,’’ to jn’event one State from becoming too gr(*at, and 
thendore. dangerous to the indcjuMulenee of its ncigb]>rnirs. 
Wars jiiay (Hmui arise regarding the division and apiu’ojwiation 
of tlie States of “sick men,” wlietbcr at Stambonl ov Teheran 
or Pekin, though such wars ought not to arise, l.)C(\jise an 
(luderstaiiding can always lie roaclnal in these cases mucli 
bi‘tler anil much less expensive', than a settlement hy the sword. 
There migljt lie a war between Erance and Germany, or 
between Russia ami Germany ; still wars have diminished in 
lair century since the Great War, and they will diminish more 
in future, ]Kirtly Ix'cansc the very success of sc.ience and in- 
vention in devising new metlioils of destrm’tion tends to do 
tiway with them as too terrible ami deadly, while the gemual 
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jmrsuit of wfiiltli Jind the mutual commercial iiilen?sls of 
nations Icinl in tbe same direction. 

WJiafc we sec in the past is that ju’ogress in tlw chief 
brandies of Iiuinan effort has depcndeiJ, in addition to Uie 
dianees of history, on a succession of more or less i^u’eat men, 
i*adi succeeding one of whom saw farther and chiarer, did 
hetior than his immediate predeiiossor. Tliis ajijilies to all the 
sea'enees, to invention, in jxirt to phiIosoi>liy and religion, mndi 
hiss to art. It is also true that a ])art of the process of civilisa- 
tion cannot he referred to individual men at all, whi‘ther great 
or small. Tlio slow evoliiti<m of language as a. more [lerfect 
instrunumt of speech and thought was not tins work of any 
one, hut of many. The evolution of laws and customs uncon- 
sciously hy pe()])le in general and no one in ])articular are otlier 
instances. Still, as Mill conionds, the greater part of civilisation 
is referable to the succession of great men. And now it api)ears 
that in certain important directions we have got nearly as far 
as we are likely to get. 

We are ]jerha[)s within a measurable distance* of the tiim* 
win'll sciiMice will be complete, ])hilosophy iinislu'd, and when 
the “war-drum will throb no longer,’’ wh(*n in conse(|U(!nee 
neither the creative savant, original philosojdier, nor the soldirr 
of genius will be longer necessaiy or even ]M»ssible for want, 
of sphere: must we say that progress will be then finished? 
that man will have then achieved his destiny <m the planet, 
so far as improvement is concerned? h» one sense, Yv.s; ami 
^Mill’s notion of indeliiiiti? progress in all directions, conceivable 
and even inconceivable, is visionary. Kor we know all tli(i 
])ossible ..lirections within whidi ]»rogrcss or effort is i)ossible. 
Wc*- have already indicated them more* than onc(\ They an;, 
science, government, art, philosoj)hy and religion, industry and 
invention. science is nearly compl(*-ted, art in all its 

hram.hes has pnjbably already reaelied its highest culmimilion. 
We shall not jwobaldy transcend Shakespeare, or Jieethoven, 
>>v .Miehael A.iigeh). We shall not get much further than 
Spino/a, Kant, or Kegel, though a system may aj»[)(iar whie-h 
will give more life and r<;ality and ])ertinc.nce to tht;ir alistraet 
thought by means of concepliuns supplied by science. This 
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only remains to he done, and it has been partly done ; and 
wliou it is fully done, and when liiblical Oilicism lias said 
ils last word (we arc nearin*' that issue likewise?), in what 
direotioii can wo .1*0 furtJier? It woulrl seoni as if only inven- 
tion wore left. At>})ar(?ntly we can hav^e new inventions in- 
didinilely, new practical ap[»lianccs to increase our comforts, 
conveniences, and power f>v(?r nature. 

Material progress is still possible, of the same kind as the 
steam engine, tel(?graph, telephone, and tho thousand lesser 
inventions. Wealth can be increased and new processes 
discovered for creating more wealth. All the practical arts 
<*au 1)0 further improved, both tliose that add to wealth, corii- 
forl, luxury, and those? that add to health, such as medicine and 
surgery. Tlie industrial organisation can bo improved. Perhaps 
the social organisation wliicli has spontaneously developed can 
;dso be somewhat improved. l>ut here Mill, though lie hop(?s 
for mucdi, has in his mind a distinctly retrograde and indeed 
im])r;ictical)le and chaoth? liopc. He expects classes to be 
more or less levelled and tho great em})loyer of labour and the 
gr(?:it (japitalist to disajipcar — a point on which Comte, who 
jierceivod the tenacity of a relation nearly as old as human 
society, tlic relation between master and servant and between 
emiiloycr ajid ein]iloyc<l, ha<l much sounder ideas. Put Mill is 
right on one point. He thought tliat human character may he 
improved, whic.h is true, though the work is slow, hut just 
because it is slow the process will occupy a long time. We 
liave acquired mucli knowledge. We have amassed vast 
\v<*altli. What is wanted is a wider diil'iisioii of the rt?sults of 
f.'ivilisation — tho knowledge ami the culture — perhaps also the 
J(‘ssening of tho inequalities of wealth, though not at all to the 
extent dreamed of by AFill. Ami lie is again right in believing 
that W(i all want, the ricli as much as the poor, an impi oveil 
art of life, an art to teach us both how to maki*. life higher ami 
hetti r, and liow to make tin? most of it both for ourselves and 
otiu'rs; a kind of knowJedg(?, a species of practical science or 
art in whicdi W(? arc all mucJi uiileariied, to whicii Mill refers 
in terms of high praise, but wliuse preC(?pt 8 he lias taught 
us little. 
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Until mon mv morally raised, and until this muchmeoAled 
art has hevii Iciiniod, it will he too .soon to say that progress is 
fini.sJicd, and that all that mon liavc lionooiortli to do is to 
s(‘-ttlo down to coU!it and enjoy their gains ; — though it is true 
that ])rngross is more limited, has loss vn.ri(‘tio,s than Mill sup- 
posed, and in some important dinictions has nearly reached its 
limits. 

§ 9 

We may say, finally, of Mill in relation to sociology that 
he had a very imperfect conception of the science he invoked ; 
that he only caught partial and successive glimpses, without 
ever having a clear, con.sistent, and steady conctiption of it. 
In this particular field his mind was essentially barren ; and 
though he has been praised for his discussion of the ap\aopriat,(‘ 
method of inquiry in the moral and political sciences, his 
view as to metliod is as vacillating and uncertain as his view 
of the subject itself. lie was always on the lookout for some- 
one to give him light, and always in the end broke away from 
him. First fjcntham in ethics and politics, then, his narrow- 
ness being discovered, Coleridge as a corrective : then he 
turned his eyes abroad to the tb*rman, TIerdcr, to the French 
philosophical historians, Michelet, Guizot, Comte, the last of 
whom had, on the whole, the greatest influence over liim. 
Finally, in his wife he afTecded to discover the. greatest philo- 
sopher of all, to whose “all but unrivalled wisdom” ho ascrilunl 
all tliat was best in liis own writings. We s*m* the same un- 
steadillcs^’ of view with regard to political ecionomy, which he 
considered as a bnincli of socdology. We note first his r(‘.vcrent 
admiration h^r Kicardo as the “ creator ” of the .science ; then 
Avc observe his doubts and corrections of Ricardo’s doctriiu's 
in his own work; then the throwing over of two of his 
own fundamental tliooric.s, which had ])eon attacked by !Mr. 
Thornton ; lii.s change of view as regards jieasant proprietorshii> ; 
J:is a<lvocacy of co-operative production under the inllu(‘m;e of 
L(»uis IJlanc and the (Jwenites, which, if his views had been 
c(a*rect and his predictions fulfilled, would have resulted in a 
vast .social and economic revolution: lastly (and thi.*^ is only 
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•i further extension of his views on co-o]>eratinnj^ iiis surrciiilcr 
of the whole existing eeonoinie and indnstri.'il striieturo, inchuliiio 
jirivate iwperty, the slow (wolutioii of uf'ca, to the views of 
tlio Socialists.^) It lias iiuloed hccii well said by . Dr. In^^raiii, 
afU^r Koscliorj that lie had ivit tliii tnio historical intellect, 
for liistory puts its most emphatic protest on these, opinions. 
Jhitf lie is really a remarkable social j>liiIoso])her, and unique, 
for his facility in changing his views, philosophers being usually 
so obstinately wedded to them. ) 

This as regards social and economical theories. Something 
similar holds, though to a less extent, as regards his view of 
morals. / He accepts Bentham’s utilitarianism and d^oes liattUi 
for it against all comers ; against Professor Sedgwick of Cam- 
bridge, a poor champion, whom he leaves dead upon the held j® 
agiiinst Dr. Whewell, a formidable fighter, whom he has met 
in other fields, but over whom he appears to get a decided 
advantage in 4iis defence of utilitarianism as the morals of 
progress as opposed to intuitive morality, the morals of pre- 
judice and reaetion, for so he respectively regards them. 

But, very strange, a few years after, when writing his 
VtUilarianism and giving his own version of it, we find that 
lie has been largely converted hy Dr. Whewell and other siudi 
w riters ; lie incorporates inqiortaiit portions of their system 
with Ids own ; elaiiiis conscienee and moral sense as part of it; 
ilefends devotion and sacrifice, — all of which are wholly alien 
to Bmitlianfs utilitarianism. 

On democracy^ liowcver, lie reniaiji ud- — Still, in— 

1801. wlieii writing his Reprci^en fatirc (lovernnimt he discerns 
its datig m’s, and he is busy devising safeguard^; and from 
"ITk; nature of the niaiT Tf^ivoTi^ s^m Tlial’^llfel;e_wnf:..Qii^^ 
miTdred some resol utii friend on the ^positc side, like Carlyle, 
to iurn him into the o]>posi ti! caiiq). But at the tiine lie had 
become estranged from CarlyTcTiiud his wife’s iiilluence, who 
was of mure fixed and fervent faith, held him fast to his old 

* Sec his AutohiographUf p. 3‘Jl ; hut we do not know tin* precise, date 
at whieli ho wrote tliis, and his latest works jaiblished iluring his lifetinio 
indieat:*. rather dilTereut views. 

“ London Reviav (1835). llepublislu'd in vol. i. 
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democratic convictions ^vliilc she livc'd, as the ni<*inory of Jier 
did after she was gone. 

Bui-, indeed, provided democracy allowed a th^ar misire ss 
thaTTio loved called liberty, tli^ rigid of each to th< LjLn '^'est 
possible sphe re Tor the ex]3aiisiQn of his own uiiiqu o nature, 
to be free a^ much as possible from all restraints save what" 
tha t" nature prcscrih^iil Jdi e~carCT * 

on property, so far as' himself was concc rj wd. though a good 
dealTo far^^ r ^aid the public ^ Give this sort of liberty 
toTiiim and you assure the main thing ; take it away and even 
in celestial mansions the soul of Mill would have been in a 
pr^on. 

• AU else he was prepared to y ield up fo r t he c ommon gooj, 
even private^ property, but not th^ j not the freedom of ilm , 
individual spirit that, in addition to its relation b) its Mlpj^, 
fe^ itSir~rrfree imperral' spirit iii* 1 is bw Trpriva t o spiritual 
domaiiii^ t hat none fediould ii iva<l e ;lwith a iinnpuj personality 
that asks the largest space for exi>ansiou in its own way ; free 
as much as i)ossible from the pressure of laws, muc h more from 
the yoke of general opinion in niatt ers ]njt concerning tin* 
public, but in which it jemls to iutcrfer(‘.n<*e. T his splunTy 
th(r^(?e(l_ cftadf.vl .o£..jidlV-bfi ,\Yi>^hedLanmhlIimi iixjim. iiLtruiduii 
and invasion thfui the Knj'lisliim^^^ house ; ami Iiere ho w.is 
right, and in his little book on Libert y he has spoken the. 
last word on this important suljtject. 



11. ON KEPRKSENTATTVK GOVERNMENT 


§ 1 

AFTTm Ji interval Mill aj^ain appeared before the public in 
Jiis Com^iffevationH on Rpprpucjifatim (Uwermnryit (1861), a 
Averk of the same nature as Ik^ntliain’s Plan of Parliamentary 
Rif arm, because he pleads fnr further n‘ft)nn, but a more 
systi'inatic Avork, goin *4 mucdi beyond Hentham’s ideas and 
ei>rn;cting some of his mishikes. 

Since tlnj a|)poarnnce of liis Prinnylc^ of Political Economy 
(1818) Mill liad h'.arncd a gootl deal from the teaching of the 
lanv historical scdiool, and something from <lisapp()inting oxperi- 
cnct*. We hoar no more of the grand science of society, with 
iis ap])ended noble application to political art ; no more of some 
wonderful law of progress gathered from past history tliat was 
to govern and assure tin* future; no more of the elevation, 
material and juoral, of the working classes, and the bringing in 
of the reign of social justice by the simphi tlevice of co- 
o])erative proiluction, nnd(*r whicli the labourers become tbeir 
own f-apitalists, with tin* consequent disappearance of the great 
<•;! } .1 tab's t em ploy ers. 

1 1 is greut ex[)Ccta.tions were disappointed, and he was liimscdf 
soiiKiwhat disillusioned and sobered. Still it is a great thing 
ftu a man to have wished to save mankind, and to have 

voted twenty years of enthusiasm to the tjisk, even tlumgh 
he fails. ■ Tt is a good thing to have aimed at solving the 
formidable and ever-present problem of poverty, even by so 
unlik<dy a means as Malthus’ priiiciph* of population ; to havci 
wished to rais(‘, the condition of the toiling many, tliough by 
a chimerical scheme of co-oi)erative production ; to liave desired 
to })uiiit out the path to truth and W(dl-gruunded helief, though 
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I)y such unpr()Tiiisiu^^ in(>;iiis as a now theory of logic, in which, 
as regards the most important half of his subjoc.t, tlio wliole 
Jielcl of moral ami political science, ho shows himself in a fog 
as to th(^ nature of tlui subject, and still mor(^ as to the logiti 
of it, the ai)pro])riate method of inquiry and proof. 

( Ib^ Jiad reached the age of disillusion in most men wh(m 
writing tl i p. Representat w c Governm ent ; and the bot)k shows 
SOUK*, signs of it. ^It is sot to a much more modest key than 
h is two former ambitious books ; it has no irroat 
is jio jiibila tioii at the coming triumph of (hunocracy^ but, cui 
tlic T (iontraiy^ some a])prehcnsioiis that the labouring clas ses 
may try a shorter w ay to rais e their material condition and get 
the command of (.^)ital than by his i)lan d^j ^-operation. whicl i 
he appears to TiiT^ forgrJttmi.Y^ On th(‘, whole, it is a gi^l 
amr sensi])le bo<)k, l iiarkcd by (harness, common-se ns e, and in 
places by a certain practicalne ss, }duc rather t o the permane n t 
( d riciaT^amniis contact in the India Ofbc(>> with politicail nm ^s- 
tions in their living and actual state, than to the speculajhnis 
of ]M)liti(^”tiniIker. f Unly irriwo place's his old temlency 
to illusory hope's still^ippears : where be exprcss('s his faith in 
the educating inflmMice on the citizens of some ])articipation in 
political functi(»ns and political discussion, and agaii^ where he 
thinks that tlu^ representation of minorities and plural voting 
'would be an eHectual check on possible democratic, tyranny^ 
(jiepresentative government is ideally tlie l^est, he tliinks. 
Jhit a preliminary question arises. Have ])eople any choic*' in 
the matter of tlu'.ir governments Can they choose tlu'. best 
government, if only tlu'y were assure<l of what was the. b(‘st1 
For if not, there would seem to be littb^ profit in proving the. 
merits of a particular kind. And tlnu’c is a school of political 
thinker.s, ilie new historical school, which bolds that a form of 
government is the result of a people’s history and temperament, 
is the outconu! <if the strongest and most influential so(*ial 
forces ;j and that a people must accejit the govonimcnt they 
lind themselves under as tlie most siiitahle Jind the best f<»r 
illiem; that “constitutions ani not made, but grow”; that, 
Itberefore, gr(',at rcjvoliitioiis and organic, reforms in governflu'iit 
Vire evils; finally, that, nothing can be done by legislation <*r 
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constitutional changes, except to mitigate the evils tliat accom- 
Ipany all kinds of govornincntsj And he might havci added 
that the same school liohls that/law is a necessary evolution, 
largely popular in origin, mmdi tlu? same under \vhatevor 
govornment, and hy consequenctj that (laws, as well as govcTii- 
meiits, are, after the long human experience of the species, 
nearly as good as they can he, thougli new laws may be 
required for new circumstances. 

The general view of the histpy j^^a^ golirmLjariia nf firaf. vovy: 

distastef ul to the ard ent and reforming char acter of Mill, full 
o f Utopian liopcs of luogro s s to be made sole l y b y the refor m 
or aboli tion o f “bad la ws and in stitiitinna.”! aemrdintr 

to. this vie w the, bad .lam_aili are -iialf -absolyed , 

sometimes are relative ly g ood, so that the rofornierV mithusia sjn__ 
is checked, and he must in reason carefully wejgh_.aild.-S.elcc^^ 
bcif<)rc he attempts to destroy. In fact, the now school is 
largely a justification of Burke’s defence of society and existing 
governments, as contained in his Reflections, Accordingly 

Mill sets hims^f tojeoinUit^the vi^^^ s.clioul 

ill tiie fi rst chapter of liis b ook., “ On Forms of Government, How 
hir a Matter of Choice but in fact lie is half-conqu(Ted by 
ihjClUr f Still he continues to argu(‘.. Ilii denies the position of \ 
the historical school, that “forms of government are not made, 
but grow.” The form of government is a matter of choice, of 
will and purpose, if three conditions are fulfilled. “ The people 
for whom the form of government is iiitemled must be willing 
to accept it; or at least not so unwilling as to oppose an 
insurmountable obstacle to its eskiblisbment. They must bo 
willing and able to do wliat is necessary to keep it stmding; 
and they must bo willing and able to do wliat it requires of 
them to enable it to fulfil its purposes”; the word “do” 
being used in a wide sense, including to “ forbear ” from 
doing anything (Opposed to these conditions. 

Are birge con cessions to the historical school, or as h e 
pho tos to C tfilL.dt--thi3 tlieory of politics.” 

results from them that some races, like the Swiss or the 
l)oople of the United States, could not endure a monarchy ; nor . 
others, such as the Russians, the Turks, the Chinese, the 
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Iliiiilootf, Asinlif ix'itploa in f'enoral, a eonstitutioniil monnrr.liy 
or M ivjnihlir. OMmts, may prefer a free gnvcrimmnt, 

yet if tlu'y are iinrruial to tlio ex<>i*tioiis nccossary to prosorve 
it, or will not lip;lit for it if it is attacked, or if they allow 
tlionisclvos to 1)0 olioated ont of it and lay tlioir libortios 
at the foot of a j,o'oat Jiian; — in all those eases they are 
nidit for liberty, f A rude and warlike people may refjiiire a 
d(‘s])()t to keo]) them in order; a timid, passive people, like the 
Hindoos, for the o]ipositG reason, need a master or a paternal 
ruler. \,Jn parts of Europe wlie.re the ]>eoi>le are revolted by an 
execution, but not shocked at an assassination, the public 
authorities must bo Jirmed with sterner powcu's of respression. 
Hut again, and this strikes nearer home and ('.oncerns ourselves ; 
“Representative institutions arc of little value, and may bt‘ 
a m(‘re instrument of tyranny ami intrigue wliero the gener- 
ality of ehMitors ... do not besto>v their sulfrages on public 
grounds, but s<dl them for money or vote at the beck of sonu*- 
one who has control oytu* them, or whom, for private reasons, 
they desire to pro])itiate.” 

It woulil seem to follow from these considerations that a 
people has small choice in the matter of its govc*runient, and 
;annot easily bo induced to embark on untried political [)aths. 
Rut Mill thiidvs that people can learn now things, can entertain 
the idea of new and better political institutions, the power of 
ada])tability of the people being “ one of the elements i)f the 
question and this last would seem to b(^ borne out by the fact 
tliat in this century most of the older and more civilised 
nations Eurojjo have adopted parliamentary institutions 
more or less after the Rritish model. 

To the objecti<m that “political forces are not amenable to 
the direction of i)oIiticiaiis or philoso])hers, that the government 
of a <*ountry is fixed and determined befoiehand by the 
dist.ributiori of the elements of social power, ^ and so much so 
that whatever is the strongest })0wer in society will obtain the 
guverning authority, Mill replies that the statement is true, 
but riiquires limitation. The strongest power cannot mean 
mere numbers, mere thews and sinews, because in that sense, 
as the ]jeople are the most numerous, pure democracy would be 
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the only guvermnont. Property anil intolligouee he 
added; but. even then, tliuugb nearer tlie Iriitli, it would not 
l)i‘, tbe whole truth, for a weaker party in nuni])(*r.s, wealth, and 
intelligoiico, by the mGr(‘. poss(‘ssion of tin; governinent may 
long luaintain psedoininanca', though tin*, position would be one 
of iinstabh?. equilibrium, which, if departed from, could not be 
easily restored. 

There is a stronger ohjoction, he thinks, to tin? historical 
theory of government. Those who wield the powia* in society 
are. inlluenced by opinion, and a ])e.rs«)n of strong Ixdiefs is “a 
social power e(]iial to ninety-nine- who have oidy interests.” 
A philosopher who can persuade pei»ple that “a certain form 
of government, or a social fact of any kind,” is ] inferable, has 
done much towards ranging the power of society 011 his side. 
Time may do all the rest. AVheii the first martyr was stoned 
at Jerusalem his party was the strongest, for so it turned out. 
Luther, at tlie Diet of Worms, was a nion.*- powerful social 
force than the. Emperor and all tin? princes assembled. And in 
politics “ s])eculative thought is one of the chii*f (‘hanents of 
.-ocial i)ower.” Tin* «‘ighieenth century in its second lialf 
showed liberal reforming princes and mnperors ; even the pope 
was a reformer, while the French nohlensc were ])eiK!trated 
witli the new lihend philosophy that was to destroy them. 
Moral conviction, as well as speculative thought from whicJi it 
usually results, is a social force. It abolished negro slaver}^ 
When the eclucated ])ortion of the community are convinced 
that “one social arrangement or political or other institution is 
good, another had, very mmh has lu‘ou done towards giving 
the one and witlnlrawing from the othtu' that ])rcponder uu*.e of 
social force wliich enables it to subsist” ; because the educated 
classes liavo much inlhience over tlie uiie»lucated portion of 
the community. 

We have here a gr(?at advance on the absoliilo ])osition, and 
the aT)straet method of Holdx's and Loc.lv(‘, the ]att(*r of whom 
declared that in no case was ahsolulo goveriijnent legitiiiiale. 
With the historical school, as with Mill, who so far agrees, it 
may be the best, it may be absolutely nei‘.essary, and therefore 
legitimate. jHe is still more away frujii the position of Hobbes, 
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who in nil cases pre^fcrs an absolute government to a rojnwn- 
tativc one, and who defends his views by striking reason f;. 
According to the new view, wJiat is best for one people is not 
therefore best for another. What is host even for a particular 
sUigc of one people is not best for another stage of the saiiii; 
people. Representative government is ideally the best for an 
advanced people, but not for .all such, e.{/. not for a people 
like the French. Even with the few nations which it does suit, 
it reejuires safeguards to prevent it from being a bjid, nay, the 
worst government. And these views of the relativity, of the 
kind of government to the people and their sbige of progress 
he tells us he had learned from tlie historical scliool of this 
century, though as a matter of fact they had been vaguely 
anticipated by Burke. 



He next raises the question of the true criterion of govern- 
ment. lb)W arc we to judge what is a good government, what 
is a bad one? The critcu’ion (‘.annot be that it harimaiises 
ruder and progress, as Comte asserts, or permanence and pro- 
gression^ as Coleridge puts it. Fr)r what do we mean by ordc'r ? 
Is it obedience 'I This is indeed a condition of obtaining (.)tlnT 
good from a government, but not a good in itself, rilut peihaps 
order means the erissation of private quarrels, as manifested in 
I a law-abiding ]ieoplc. This sense, like the former, ex[m.‘sses 
iiierely a condition of government which may be, fullilled, and 
yet the government may bn of the very worst kind. 

Snpi)«'se wc deiine order “as the preservation of all kii||p^d 
amounts of go'nl which alrcjidy exist, and progress as consisting 
in the increase of tlnmi.” But in that case, the conditions of 
]>rogress and f)rder are not opposed l)ut tin? same, the only 
diffeKMice being that more is required for progress than ordtu*. 
Tin? same qualities in the citizen, the same social arrangements, 
a good institution of police, a good judicature wliich promotes 
ord(u’, is also one of il)c things most conducive to progress. So 
. of a good system of taxation and finance. Consequently these 
an*, not two o])])Osed ends of good govemmont, since progress 
implies order. 
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Shall we, then, say pTOgtess alone is the end of government I 
It, is, ill fact, “ metaphysically defensilde to say so ; hnt it only 
sn^^gests part of the truth, though it contains the whole. It 
suggests improvement, while it is just as important to prevent 
(locliiip ; the same causes, the same cpialities, being required for 
hotli. 

vSiiie(», then, the commonly acce pted division of social require- 
mejits into order and progress is unscientific, we ask, What are 
tlie ends that a good government should propt)S(i to itsedf ? The 
lu'st government, according to jMill, is that which best tends “to: 
promote the general nHuilal advancement ol the e()inmunity,i 
iueliuling under that plira.se advaiicciiiieiit in intellect, in virtue, 
and in practical activity and ellicimicy”; and which host , 
organises “ the moral and intellectual and active work already ' 
(‘xisting, so as to operate with the greatest ellect 011 yniliiic 
airairs.X^ .\ Government is at once a great inihience acting on 
the human mind, and a set of organised arrangements for pulilic 
husinciss; in th(‘. first capacity, its beneficial aedaon is chiefly 
indinnd, but not tliondore less vital.” Any goveninient vdiicJi 
iloes these two things best — which raises tin* mental nature 
of the unit, and wdiicli employs the best means fur the public 
business of the 8 lat(i — is best. } 

yVs to these two, the last, lie tells us, is iii.*arly the same 
under all goveriimeuts and at all times. Laws of pro|K‘ily, 
principles of evidonce and judicial procedure, systmiis of taxa- 
tion and financial policy under all civilised gov(*rnments, tend to 
he, assimilated^ They are related to (a*rlain sciences- -general 
jurisprudence, principles of civil and penal legislation, j>olitical 
licuiiomy ; and there is a tendency in tin? most enll‘ hteiied 
governments to follow the precepts suggested by th(‘se sctcnces. 
Of course they would not apjily equally to all states of soci(‘ty, 
but they could be ada])ted to any >vhere tlic ruhu’s wert^ so far 
advanced as to under.stand them. 

It is far otherwise in rt'gard to the other fnnetien oi govern- 
ments as a nuv^ns of raising the charactiT and intelligence of 
the. governed, ^rom this ptiiut of vie\ynstitutioiis and g«»ve.rn- 
ments require to he “ radically dilVerent,” accoriliug to the degree 
* Chajt. ii. ]». 
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of tulvaiicoiucnt of ii pooplc. Tlio govern nicMil that woiiM mit 
ailvaiuioil would not suit backward races, llaccs and lii))(;s 
exist in all stages of advances, sonic being little above tlie. lower 
aniinals; and tlic kind of government is tlic most imjxirtant of 
the agencies, iKixt to religion, in helping them to advance 
furthiT. The one thing needful in a government hs that its 
a(itioii is “ favourable, or at least not unfavourable, to the next 
stej) whicli it is necessary to take in order to raise them to a 
. higher level.” 

Henc(^ a people in a state of savage independence needs an 
absolute i*id<;r. Even to reconcile liravc* racers to irionotonous 
industry instead of to w.ar and rapine r(‘(|uired a desi»ot, and 
even one wlio would (!omp(.d them by forcci to labour. Slavery 
was even a necessary institution at one time (and, according 
to some, marked a stage of advance on the jirevious system of 
the massacre of prisoners). Ihit to lift liigher a ])e(.)ple in a 
state of slavery requir(‘.d a less stern despotism than was iumics- 
sary for a race of savages. They have learned the h'sson of 
obo<lience, but, ieft to tlu'niselves, they are bolplcss. A paternal 
desiiotisiii after tlie pattern of the St. Simoriian socialism, or the 
government of the Incas of Peru, or the ♦Tesuits of Pai*aguay, 
hest suits their case. 

In general, the best form of government, from this point of 
vi(‘w, is that which most favours furlln’r progress, bearing in 
mind that progress implies conservation of the good already 
gained, .'vs well as the attainment of further good. Savage 
Hribes progress wlioii th(‘y have learned t«) obey, but not if the 
ohedienc*- makes them slaves. jNlore generally, a goveriiinent, 
even though it might carry its ])eoph‘ through one or two stag(*s, 
would still 1)0 a bad one if it uiiiitted tliem for further progrc'ss, 
as the Egyptian hierarchy , ami the Chinese paternal despotism 
did, because under them liiental liberty and individuality were 
starved. ; It was just the opposite with the Jews, owing to the 
inestimably precious unorganised institution of the Order of 
the l*ro[)h<*.ts, through whom further moral and religious [iro- 
gress was made possible, and also with tlie Greeks, who by 
their free pl.ay of mind made progress in philosophy, science, 
and art. 
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On this question of the most suitable form of government, 
wc must take into account not Tnerely the next stage, hut all 
possible future stages. Ilciice an ideal of the best form must 
1)0 framed, that is, of the kind of government which would 
Ix^ most favourable to all future stages of progress, and all kinds 
t»f it, provided the necessary conditions existed to give effect 
to its good tendencies ; next, the mental conditions necessary 
in the people to enjoy such a government should be pointed 
out, as well .as the defects whicdi make it unsuitable to some 
people/^ The ideally best form of government is some form of 
tlto representative system, though it is jiot of course adaptable 
to the circumstances and mental condition of all communities. 
Ho thus avoids the mistake*, of Locke and the political 
thinkers of past centuries, whose ahstiuct and unqualified 
arguments would equally prove it the best government^ for 
Millays and lledouins, or savage tribes untamable as tigers, 
except by a strong dominating personality. 

§ 3 

There are some wlio think (like CarlyhQ that if a good despot 
c ould b(*. always available*. <tes poti(^ Ln)V(Tn mcnt would b(r_tliii 
best This Mill considers a mc.^st pernicious misconception, 
and one fatal to all sound speculation on government. 

It is supp ose d that under the good despot the best laws 
wrmh]| ho. mnde^ had laws would bc repeal ed ; t he most npri^^it 
judges would administe r th e m ; j ustice would he pure, taxc£ 
liglitjmd equibible ; persons wouhl fill all offices and 

places of trust. Let us grant all this, though the concession is 
much. But the despot would have to be not only a good ruler, 
but an all-seeing one, to realise it all. No one man would ])e equ.'il 
lo all the necessary work of supervision, tlio immense work of 
administration ; he would therefore have to discern and to select 
many lionest .and able men to conduct business, also the few 
euiiiiently able and honest men that could bc trusted to supervise 
wherever he could not do so himself. A man of extraordinary 
ability and energy is postulated for all this power of selection, 
ai.d all this labour— in fact^ the good despot would shrink from 
21 
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tho liorculcan task- unless he felt that greater evils would result 
by his so doing. . Suppose even that wo had the good despot, 
we have only one man of superhuman mind and energy managing 
all the affairs of a mentally passive ])eopl(i, Avho exorcise no will 
or thought in regard to their collective interests. All is done 
for them, decided for them, by a will not their own, which 
under penalties they must not disobey. ‘ Eut what kind of 
Jiiiman beings would bo formed under such a system? Th(‘y 
could not use their intellects on any speculative question that 
^even remotely touched politics. They might, perhaps, niak(‘- 
suggestions on practical matters, which would probably not 
reach those in power or would not be regarded by them. Who 
in such circumstances would take the trouble to think, when 
their thought would have no outward elfect? and who would 
qualify for functions they could never hope tf) exercise T Mentnl 
exertion will not be made if no outward results are likely t(» 
follow. , Still there may he some iniellc*ctual life under such 
a 2)olity. The common ljusincss of life will call forth some. 
Savants may cultivate .science for iileasurc or profit. There will 
be a bureaucracy of puldic oilicials, who must receive some 
empirical 2 )olitical education. There may even be an organisa- 
tion of the best ability <if the country in some special direction 
favoured by the despot, most commonly war. But the geneml 
public remain without information and without interest on the 
greater matters of practice. Such knowledge, indeed they ]n;i.v 
have, as one may have of a nuHihanical contrivance from reading 
about it without ev(*r handling one. Patriotism in such a case 
dwindh s and dies for lack of nourishment ; action is the, food 
of feeling; and if there, is nothing a man can do for his 
country, he will not cart', for it. The despot, as has beern .said, 
is the .sole patriot in his country. Keligioii, indeed, nnnains, 
but in such circunistanees it C('asc?s to he a social cfuictu’n, and 
becomes a personal affair betw(;en man and his Mak(ir, which 
shuts its votary as much out of human sympathy as son.suality 
its(df. 

Philosophical speculation may perhaps remain for a few 
minds “ who take an intellectual interest in speculation for its 
own sake.” The great majority will give them.selvcs up to 
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inatorial intoosta, and, these assured, to the “amnsenioiit miuI 
tlio ornaineutation of private life” - all whieh means, if liistrM-y 
pMiclies anything, that the era of national (lo(iline has set in, 
that is, if the nation had ever n^aclu.'d any considerable (h^grec 
of progress from which tn dc'cliin^. Thus Greece and Konie 
under despotism fell after a few generate »ns into the stagnant 
conilition of an Ori(*ntal 8tate; whieh does not always jnean 
stupid tranquillity with no danger of anything worse, hut 
pn‘hahly e.onf|nest and rerlnetion to slavery hy n<'ig]i}»onring 
vigorous barha-riaiis, who had iuaintaiiH*d their fretnlom and the 
erna-gies assocu'ated with it. 

Snell are the essential tendencies of d(?s})otic government, 
unless tlic despot tempers his despotism, which a despot may 
do, and by doing which he would do away with many of the 
objections urged against d(*,s]K)tism. Jhit this situation would 
invite a eonllict hetween him and tlio people, which could only 
have oiKi ending — that, namely, of constitutional royalty. The 
des]K)tism would then he chiefly nominal, and would realise 
luiither th(5 advantages of despjjtism nor those of fre(‘(lom. 

‘‘There is no dilliculty,” he thinks, “in showing that the 
ideally best form of government^ is that in which the sove- 
liu'gnty or siqweme controlling power in the. last rc'sort is vested 
in the entire aggregate of the coniinunity ; every eitize]i not 
only having a voice in the exercise of that ultimate sovereignty, 
hut lieing at least occasionally called on to take, an actual part 
ill the government, hy the personal discluirgi'. of some public 
function, local or gmieral.” - 

Such a coniphdely popular goveruinent, he thinks, is more 
favourable to present good government, and tends more to devate 
the mind «and character than any otlnu. ^ This, he thinks, can 
he, easily shown. For tlie interests and rights of the maj(»rity' 
are only safe from evil at the hands of id, her (dasses or interests 
if they are in a ])()sition to stand np for them, as they are in 
a popular government, and in that alojui,* and secondly, the. 
general prosperity of a nation dopeiid.s essentially on the self- 
depending, self-hclpiijg character of the peo[)le, and not on what 

* lleprcscMaHvc Oovem^jirnt, cliap. iii. pp. 45—18, 

a IhuL p. 53. 
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oUku’s, including tli(‘ agcntiS of a well -disposed despotism, can 
d(.) for them! 

Through the influence of these two principles he argues that 
free comnninities ’were freer from social injustice and crime, and 
also mor(^ pros|)eroiis Mian any oMkm’s, or themselves after they 
lost tlndr freedom. This is (dear if we contrast the free States 
with the (lontemporary despotisms or oligarchi(‘.s, “the Greek 
ril.i(\s with Pei’sian satrapies, the Ihilian Itepiihlics and the free 
towns of Klanders and Germany, with the feudal monar(d)i(*s 
(•f Kurop(^ ; Switzerland, iiolland, and Kngland, with Austria 
(»r aute-riivolutionary Fraime. Their superior prosperity was 
too evi(h‘nt even to have heen gainsaid ; while their superiority 
in good gen^ernment and sc^cial relations is proved by the 
prospc’irity, and is n^anifest besides in every page of liistory.”i 

It is true*, that iir no nation had freedom been enjoyed by 
all tin? people, ‘ not even in England or Holland. ^ Ihit every 
extension of freedom is good, and the participation of all in the, 
heneflts is the ideally perfect conception of free government. 

As to thc.^ c(.)mparative inlluence of governimmts on mitional 
characktr, the popular government is the ht.*st. A despotism or 
an oligarchy favours the passive*. ty[»(* of eharaeder, he(*.aus(‘ it dot's 
not ojipose them in any way, hut is always olx'dieut; while the 
government of the many favours tin* “ uiujontented,” aspiring, 
energetic type, from whi< h all rtial innirovenii'iits come. ( A 
popular governiiKmt favours and tends to form such characters, 
who are neither happy under a des[)otisrn nor dtisinid hy 
the despot.y/lt is a great mistak(^ to suppose, as many do, 
that conientnumt, which is sometimes a virtue, is to ho found 
with the pa.ssive ty]>e and under despotic govi'niments ; far 
more likely then; is int«;nse envy at the suc(u;ss of the s('lf- 
helpers ; — while even (?,ontcntment itself is not a virtue, unless 
it be contentment with material fortune as a necessary cemditiou 
to its possessors in order to strive after higher things, or to 
inqwove, chcunistaiK'es with which they are not conkmted. In 
this way freedom invigorates the character. Still jnore im- 

^ lUprcsmtativu CUtmrnmmi^ cha]». iii. p. 67 . 

^ From wliicli it may l)c doubted if the prosperity of England was due 
to her frmhjin cliieily. 
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portant is the discipliiie of character which comes from the. 
discharge of some social, some public finudioiij, such as siltiiii^ 
(Ml a jury, or taking a share, however limited, in local govtuaimenl.. 
Doing something for the public takes a man out of Jiis rjwn 
jiarrow life of routine and selfishness, while “if the amount 
of public duty assigned him he considerabh^, it makes him an 
educated man.” Even more beneficial is the nioial part of the 
insti’iiction afforded by the participation of the private citizen, 
if even rarely, in public functions. “He is called upon, while 
so (Migaged, to weigh inter(‘sts not his own ; to be guided, in 
case of (tonllicting claims, by anotht‘r rule than his private jiar- 
tialities ; jo a[)ply at every turn princi[)l(is and maxims which 
have for their reason of (*.xistence the common good; and In; 
usually finds associated witli him in the same work minds more 
familiarised than his own with these ideas and operations, 
whose study it will be to supply reasons to his understanding 
and stimulation to his feeling for the general interest. He is 
made to feel himself one of the public, and what(*-ver is f(u* 
their Ixuicfit to be for his henefit. Wheri‘ this school of jaihlic 
spirit <loes not exist, scarcely any sense is entertained that 
])riv.'ite persons, in no eminent soeinl situation, owe any duties 
t(» society, except to obey the laws and submit to tln^ govern- 
ment. Then* is no unscliisli sentirmuit of ideiitihcatioii witli 
th(‘ public ; every thought and feeling, either of interest or of 
duty, is absorbed in the individual and in the family. The 
man never thinks of any colleetivi* interest-, of any object to be 
jMM-sued jointly with others, hut only in eompetilioii with them, 
and in some measure at their expense; a neighbour, not being 
an ally or an associate, since he is never engaged in any common 
underiaking for joint henelit, is therefore, oid}-^ a rival. Thus 
(‘Veil private morality sulfers, Avhile |Mil)li«* actually extinct. 
^Vere this the universal and only possibh’ state ot things, the 
utmost aspirations of the lawgiver or the moralist could only 
stretch to making tho bulk of the community a Hock of shee.p 
innocently nibbling the grass side by siiie.”^ 

Hence it follows that, a free government is the host govern' 
nient, and the more of it, the im»re wb<» enjoy its beiielits, the 
^ Jlt'jn'escntiUive (iovcrti.uu.jil, c.hu[». hi. p. OS. 
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better. Ibit as it is impossHjle tliat all tlie })eo])lc of a 
country or oven all tlio people of a largo city should directly 
participate in it, it follows that a smaller iiuiuhcr iiiiist ho 
selected to represent the rest. ' lienee the government must he 
reju’esontative. 

§ 4 

Such is Ins pro(»f that a popular government is the ideally 
host form of gov(‘rnmeut for advaiictMl races — a proof which 
consists chieily in apj>eals to history and to |)rineiples of Iniman 
nature to show that despotism lowers th(i charaider, ami that 
free government raises and expands it, while it is at the saim- 
time more favonral)le to gimeral prosperity and the interests ol 
the greater numhc'r. 

The latter is probably true, but that it tends to develop n 
liigher type of cliaraciter is a more, doubtful matter. To take 
our own history. • it certain that the average Englishman in 
th(^ time of the Tudors, when the government was near(?st to 
pe.rsonal rule or to a d<*spotism, was of an inferior type to the 
average voter of today? \Vas he not as sturdy and high- 
spirited? If he let King "ihuiry viii. rule him rather despoti- 
cally, it was because he wished to be so ruled ; it was with his 
own will and consent that he was so governed by the abh* ami 
energetic and strong-wilh d and high sj»irited prince, whom he 
further regarded as his j)rute.ct(jr against op])ressive landowners', 
who turned arable lands into ])astures, (is well as his defemhs’, 
ahmg with his (»wn go«Ml arms, against the French or the Scots. 
The LaiLcashire man had the martial virtue's needed to stand 
lirni at Flo<]d»*n, ami the Ih'Vonsliire man, in hdizabeth’s reign, 
ha<l tli(i <laring needed to “singe the. beard of tlie King ol’ 
Spain/^ the most potent prince in Cliristondom, at the Armada 
and afterwards, s^nd did not the Englishman show Jiis spirit 
even against the redoubtable Henry viii. himself whmi tlie 
latter taxed him too heavily, or int(*rferod with his religion, 
by ri.sing in insurrection, wbicli was the old way of showing 
that Ibe. will of iln^ peo[de had got out of focus or coincidence 
with the will of tin', king? ‘'.The avt-rage man was probably a 
holder, braver, more eneTgoiie character in the sixteenth con 
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tury than the man of to-day, because every man was then a 
potential so]di(?r. He was more patriotic, because he was often 
called upon to fight for his country, if not to give his vote. 
He was as good a father, husband, and neighbour; he had 
quite', as much public spirit, even without sharing the limited 
franchise of tlie timcl) 

( All this applies to Englisliineii in the times of the Tudors, 
when our goveniment was nearest to a monarchy or to a despotic 
rule. And on Mill’s principles the tinu*. of degeneration and 
decline should have set in.^ l"he desj^otisni should have en- 
feehled the Sjui'it, iiiiide men distrustful of theuiselvc's, wanting 
in the s»‘lf heli)ing virtues. It should, hut it did not. \Oji the 
CAUitrary, never did they show so high and gnnit a heart as in 
tin*, fifty years after the Tudor dyntisty had passed away.) 

Jdi(j whohi seventeenth century is one l<mg proof of the great 
sjurit of the haiglish people, which on ^fill’s principles must have 
Ixjcn either produced or nursed or highly favoured hy the 
ciMitury of Tudor di'spotisni ; and consequently such a partial 
absolutism favours high national character. Tliere was a 
\vhol(‘- century of struggle with the Cri)W]i, iu winch the people 
wc'i’c dividetl, sonui for the divine rigid of tlie monarch, sonl(^ 
for the, j)owers and privih'ges of the Parlianumt. The nation 
f*(Hiqiiered tlieir king and then grew sorry for it, and filially in 
a tempest of loyalty ealUsl hack his son, and allowed him to 
rule- as lie pleasc<l, [irovided he respecb'tl their religion, their 
dearest interest; and the Stuarts might have long ruled if 
they had only been wise enough to let their suhjects’ religion 
alone. 

i^^The point is, tbere was no popular government iu Mill’.^ sense, 
and yet Kiiglisbiiieii never showed to greater advantage than all 
lliruughout that great seventeentli century ; and 011 Mill’s priii- 
<'ij)I(‘s their high national character must iiave Ix'eii formed, not 
nmh'r free'- institutions, but almost under ih'spotism. Ihit the 
truth is that national character is a unique thing, tin* (conjoint 
result of original difference of race, of geographical sitnati(m, 
of the inlhn^iiccs of a thousand years of history, including 
particularly the iidluenco of war and of religion. It is not 
ipiickly chailged, or changed in one geneiatic'ii, as Mill thinks. 
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where he speaks of the Homan spirit being so changnl muJcr 
the mild despotism of Augustus that they bad no spirit to rise 
against Tiberius.^ It is most certain, from the fact of liercdity 
aloiK', that a typo of character so remarkable as that of the 
Homan, and the product of a thousand years of law and war 
iiiul religion, could not jjossibly have changed fiuidaineiitally 
in a generation. PThese quick degenerations happily an*, not 
j»ossible, and Mill wtally miscalculates the cirects of goveni- 
ineiits of all kinds upon national character, which is a stubborn, 
massive thing, only very slowly changeable.y 

^Only a new ndigion lias power to modify it within a few 
' years, or some mighty convulsion like tlu^ French Uc volution, 
wliich shook a whole gemiration of Fnmchmen and French 
Avomeii, the eHects of which went to the inmost jihysiologic.il 
fibre, JilTected brain and nerves, and, through heredity, all'ccled 
their children, and made almost a change of typ(^ and teiii- 
peram(*nt in the French [leople,^ which they have retained ever 
since, the result of heredity being supported by a new niond 
atmosphere. Short of such agencies as these two. a natiouid 
type of character does not easily or quickly change*. ' 

It is a misiake analogous to that mach^ in his Ptililirtil 
Kconowip where, lie supposes that the present industrial system 
of employer and employed could he quickly changed inh) 
universal co-operative production, not seeing or allowing f(*r the 
vast strength and slow growth and wide and deep roots of an 
established system at once industrial, social, and legal ; always 
in a luirry for cpiick results, under his new delusion tin* 
average 'init, the working man, was to be wonderfully eh‘.vat<‘d 
by the simjdt'. means of voting, taking j»art in political dis- 
cussions oi; in petty local government. This was the one soln 
way in wl’ich he was hj he educated. Jlut is it not clear that 
UKju lal)ouring all tlay and lire<l in the evening have little tinn* 
or taste for ])(»litics; that oidy those can atti*iul to it whost^ 
lime is unoccaipie.d, that is, iinempluyed labourers, loafers, and 
men who dislike hihour, tap-room orators, and the lower rank 
and lile of professional jjolitician.s — ^'pes who an^ ])y no means 

* Soc. on lliis point (^niuet’a iiiicrcbtiiig Jlisfonj of ike French itevAu- 
tion^ vul. iii. 
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idciil products of tlie ideal form of govornmcnt? There is 
iK.ihiiig loiiy or e\evatin<; in the lower walks of practical politics, 
and it does not promise much in the way of general cduc-ation 
to the electors. Prol)al)ly, so far as po[)iilar government is at 
all a means of education, it will come from the ttiacliing of tlie 
leading politicians on certain occiiusions, or the perusal of their 
spi'cches ill the newspaper, or the instruction of educated persons 
in their neighlxmrhood, or perhaps of their weekly newspaper. 

The men of light and leading can ediuiatii the (‘h'eAorate, to 
some extent hy directly addn‘saing tluan, that is, they can give 
tliem light on political questions. And it is most important 
that they sliould do so in order to counienuct tlie ellect of tlie 
teuidiing of professional agitators and demagogues, tlie llatterers 
of the Demos. On the clomcntary principles oi politics and 
(HI important political and social questions they can address 
i,h(Mr intelligence, and, if pains be taken, tlujy can (mlightcn it 
a little. At present they aim too much at the man of avcjrago 
education, while they sliould aim much lower. No doubt it is 
more easy for an educated man to address an educated than a 
'■t.mjiaratively uneducatiMl andienci?; but tlie importance of the 
matter makes it well worth our politician making the, attempt to 
descend to tlunr level, and not to speak over the lieads of the 
lalMnii’ing classes. Politicians c,aii do a little for tlieir political 
education in this way, hut little or nothing for tlieir moral 
tcachinjj, except uoav and then when tliey are called to distri- 
bute school prizes and address the young, floral (xlucation. is 
iVu’ the clergy, the sehoolimister, the ])a rents of th(‘- young, and 

a nian^s «nvii self when arrived at years of iliscretion Tliii 
discipline of life, the strnggh», for (‘xistc.nc.e, educate him Jii. ••ally 
«»r iiiimorally as it hajjpens; .so that linally, ins[tito of all Mill’s 
lallv about the elevating ajid moiulising 1eiid«‘iu‘y of taking 
part in political or public fiiuctious, I dn not ex[)cc.t that nmeh 
good will come from that quartciv 

^ § 5 V/l 

Kvm\ according to Mill himself, representation is only the 
host goveriimeiit under the three conditions before speed lied. 
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Tlio people iiiusfc be willing to accept it, willing, if necessary, 
to go out and light for it, willing to do what it asks of them 
to fulfil its promises. It is only siiitahle for advanced ra(ics, 
and even if an advanc.ed race like the French are willing to lay 
llieir liberties at the feet of a dictatoi*, and allow and invite, 
him to bo an absolute ruler, they are not lit for liberty ; it is 
not the ])ro])or government for such a people; the truth being 
that Fiance, alternately admires both a Dictator and The 
Kepublie, and, finding ills in both, gets desirous of a change, 
wiiich, as Hobbes has explaiiM'd to us, is rather a gtaieral 
weakin'ss of nations. 

It conies to this linally with Mill that n‘preso,ntative g»»vevn 
ment is only fully suited to the Anglo-Saxon rae.e, tlie Swiss, 
and perhaps to the peo[)le of IJelgium, Holland, and Italy, ft 
is not suited fpi' a nation of place-hunters like the. D/ecks, in 
whoso case it merely serves to quarter on the country a numlxa- 
of pensioners, to ilic iiuueasc? of the usual (‘xpensijs of the State. 
It is not suited for the Stuith American States in a state of 
elironic revolution and “ pronunciauiientos,” still less for Kussi.i, 
Turkey, Cliimi, India. It is only the Ixjst goverimieiit for a 
very few eountries. Kvon with tliem, nnl(*ss mimnities (*.aii 
he specially re])re.sented, contrary to the ])iinci[)Ie of ileinocracy, 
iiA understood by lloblavs, TiOcke, Kousseau, Ilentham, ami 
even Ihirke, ivho foresaw and fean^l tlie danger of tyranny 
from democ.ratic majorities, it is a bad government, and may 
he tin* worst of all. These are large qnalilications of tin- 
merits <»f representatives government. J^et us examine lliem 
more < h^sely ; but first let ns consider the projier funetion.s of 
tlie representative bodies. 

§ 6 

“Tln^ nuMiiing of representative government is that tbe 
win)ll^ [)e«)ple, or some nuinc*rous portion (»f them, exen is* , 
througli di^jmtins periodically elected liy themselves, Ihn 
idtiinate c.ontrolling power, which in every eonstitiitinii 
must reside soirKjwherc. ^ This ultimate power they must 
possess in all its completeness. They must be iiiastei>, 
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whoucvw tiicy plcasi'.j of all tlic operations of tlic govern- 

This is true. ' The people under it are. in the last r(;sort 
Hovereigh. All the attril)utes of .suv(M*{iigiity are vc^sted in 
them, not in king or Parlianient. Ikit they, frojii the natiirci 
of things, can only exercise tlndr powers through .igents or 
represemtatives, and their only direct act of sovereignty is the 
choice of these ag<mta, and it may he tin*, pressing on him of 
spe<nal instructions (the exacting from liim of [)ledge.s). Th(i 
peo[)le, being too numerous, cannot directly jiiaki* laws; they 
cannot adjiiiiiister puljlic Imsiness, exe(‘pt under miinici])al or 
local government; they cannot adminisU‘r justice (.save; in tlie 
siihordinate position of jurymen), hut th(‘y can ajpoint the 
representatives, who appoint the IVime iMinisler, wJio (;]io«ises 
his suhurdiuate ministers and appoints the judge's. 

And what arc the proper fuiujlions of tin*, rcjpre.sentative 
body? Tlio answer depeinhs on what kinds of Imsiness a 
numerous body of nearly vS(‘,ven hundred persons is com[)eii?nt 
to p(M’form properly. “That alone whicli ih can do w(dl it 
onglit to take pwsoiially upon itself.” AVitli regard to the rest, 
its proper cours(^ is not to do it, but to take means for having 
it well dune by otliers. 

It is thought, for example, to be its (hity to voti*. the taxes. 
Vet it does not do so, it merely gives its cojisent or refusal to 
items of taxjitioii or expenditure proposed by tlie Chain-ellor of 
tin* Kx chequer. The principle lu‘ve. imadved a11or<ls a (due to 
llni limitations and delinititms of the functions of n*j>resentative 
.'issemblies. Jleing numerous, they are. unlit to adia'iiisler. 

body uf men, iinle.ss under the (•ommaml. or diia^cKun (.»f 
(»ne, is tit for ae.tioii. This is so oven in the case of a business 
hoard, liut ’a luMly is qualilied for deliberation and disimssit)n 
wiieia: a conlliet of views ]U'e. vails, as tlu're does so constantly 
on political (piestions. 

A popular assembly is \inHt to administer, or I'vcn to dicdalc 
in delail to those who have the charge of administ ration, V)e- 
caiise every branch of the pnhlie a.dminislrati(m or siwvice is 
skilled business with peculiar principles and Iradilituial rules 

^ BtiinwnUUkc Oorrmweyd, p. 86. 
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requiring spccjial knowledge, “ whiedi does not come by intui- 
tion,” but experience. If an assembly interferes it is a (iase of 
inexperience sitting in judgment on experience, ignorance on 
knowledge; so it would be even if no interested or sinister 
motive wore present, but if otherwise tliere may be the grossest 
jobbery, worse than the worst corruption which could take 
pl!ic(‘ in a public office. 

The business of the assembly is not to decide matters of 
administratioji by its own vote, but to “take care that tin; 
persons who have to decide them arc the proper pi*.rsons.” Ihit 
they should ii(*ver nominate the individuals, beiiause they never 
regard special qualifications. It is not desirabhi even that they 
should nominate the members of a Cabinet ; tlujy only at pn'senl 
virtually decide who shall be Prime Minister, or “wlio shall 
be the hvo or three individuals from whom he shall be chosen ” ; 
the other ministers being cliosen by the chief, while v.yvry 
minister appoints fit persons to offices in his department which 
are not j)ermanent. 

All assembly should not interfere in administration, thougli 
it tends to do so more and more. But, further, such an 
assembly, sometimes called legislative, is not even fitted for 
legislation, because law-making is a higlily difficult business, 
requiring a trained mind and long study. This consid(‘ration 
would limit the work to a select few. Besides, every provision 
in any law should he made with reference to all the rest, and 
tlie whole of any single law should harmonise with tho pre- 
viously existing laws. These conditious cannot bo fuHilled 
when laws are votcxl chuise by clause. nTii legislation, no less 
tlian in atlministraiion, tlic proper work for an asstuubly is not 
t) attempt to do the w<irk for which they arc tliemselves unlit, 
jliut to s(M' tliat fit ]K;rsons are put to do it. VVliat is required 
in a civilised State is a small and select body, a coinmissiou of 
legislators, whose Imsinoss should bo to make tlie laws under 
the sanction and wisli of the Parliament. This work might 
be, done through tho machinery of the Law Lords. 

ThcTc nunains, then, as the proper office for a representative 
body, to watch and control and criticise the govcTnnu'nt, V) dis- 
cuss all subjects of public interest, and to indicate popular wants. 
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Thus thon, finally, the proper business of the House of 
Conniions is control, criticism, discussion, not administration, 
iioi- legislation.') rarliameut is properly, as Carlyle called it, the 
Grand National Palaver. In Mill's view not only have tlici 
|H‘ople no direct share in the government, but mntlier should 
Uicir deputies have any, unless the fi‘w of them who liappen to 
1)0 in the Cabinet. They have no true (ilaim to make laws, from 
ih<‘ir igiu)rance of this most highly dillicnlt work ref|uiring 
lawyers versed in. the actual law, aliovo sp(‘cial ami soctiomil 
iiihu-ests, and even philosophic lawyers able to estimate tlie 
])robabl(i clh^ct of a new law. Of course this relieving of 
members of their old functions Avould greatly obviate some of 
the objections of Hobbes against government by a ])ody of 
L»ratoi*s. Put, then, the resulting government could scarcely 
b() truly called Popular Government, when neither the people 
nor the body of their deputies directly govern. It would be 
rule by an aristocracy of talent. The real rulers would be 
the bureaucracy, tlio professional govei iiors. It would only he 
])opular government at three removes, at each of whicli its 
jH)wer <lwiiidles, and finally it amounts to no more than the 
el(M;tion of the Prime Minister, the real king. 


§ 7 

Unless indeed tlie sovereign people should determine to assort 
and use directly in legislation its sleeping powers. And this 
it can do, if only the majority are gemirally agreed to do so. 
They covdd change the constitution ; they could cvem change the 
civil law, beiiause tlicy could refuse to vote for anyone who 
would not promise to support their policy; and if some men 
w' lc too eoiisci(!iitious to represent them on tlieso terms they 
could lind others who Would. 

Thus the majority of voters being working men, comparatively 
l)oor, Mill thinks it very likely tliat when they have the power, 
as t.hoy now have it, they may press for class legislation as 
regards what they take to be their interests. Allow them to 
he suiUciently intelligent to “ he aware that it is not for tlnur 
advantage to weaken the security of propiwty, and that it 
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would bo woakonod hy any act of arbitrary spoliation”; yot 
short of tliis lio thinks they might throw an unfair sharci or 
(^von the wliole of tlio hiirdon of taxation on the larger incomes 
and on “ realised propeu’t}'^,” and liavijig done so “ add to the 
aiiiount without scruple, expending tlie proceeds in modes 
supposed to conduce to the prolit and advantage of the labour- 
ing class.” 

rt is no answer, he- thinks, to say that these things arc* not 
for the real interests <d' the most numerous class. Ff monarchy 
or aristocracy only followc'd thc*ir r(*al interests they would not 
he such had govcuaiiiiejits. Tht‘y followed what thciy thought 
to be their interest, and the labouring class may he expectcul to 
do the same, naiiicdy, to jmrsuo not their real ultimate interest 
hut “their immediate and a[)parcnt interest.” And no one 
can doubt, he thinks, that the pernicious measures above 
cuiumcratcd, and many others as bad, would he for the imme- 
diate interest of the general body of unskilled labourers. 

Some; of the things that "Mill mentions arc very likely to 
he urged hy labourers, and indeed more extreme proposals 
have been included in the resolutions of Trades Union Con- 
grcsst‘s. To place increased taxation on the rich is a very 
natural proposal, and in fact Parliamcjut has tlirown more 
taxers on the W(?althy, both hy raising the income tax and the 
death duties, themgh not for the; jmrposc c>f spc'.cially hcuiefiting 
labourers. Ihit it is not easy to believe that tlicj majority of 
the working classes would think that an indefinite increase of 
such taxation, iicjt easy to distinguish from spoliation, ccmld be 
spemt on them in beneficial ways, whether in giving employ- 
ment to labour or otlierwisc. 

liOt us su] >1)080, liowovcr, that a government controlled by 
labourers decidcul not merely to tax inlioritiinco as it now doc;s, 
but to tax it 100 per cent., to take all that a man leaves at his 
death as the readiest means of checking inequality, and to 
benefit labourers. What would be the result F One would 
be that what ho would have bequeathed after death to his 
children (or others) he will give to them during life, so that 
unless tlie State can prevent gifts during lifetime there would 
bo notliing for the government to take at death. Jiut if a man 



J. S. MILL 


335 


cannot give to whomsoever Jio please, including especially his 
children, he will have small inducement to save and labour. 
Now, ilie power of gift is essential to the idea of property ; it 
might appear, thendore, that tlui only cilec.t of abolishing 
inheritance would be to promote, gifts iluiing life and to stimu- 
late luxurious consumption. The family would still possess 
all the property of the parents, and would pass it on in like 
manner during life. 

To avoid this nugatory result we must suppose the govern- 
ment to take during life, at the fountain, the wealth that 
otherwise would escape by evasion. To eflcct its object of 
promoting ecpiality, it would have to put on a heavy progressive 
income tax. What would be the riisult? It would de|)cnd 
on the amounl., the ])crcentage of the tax. Su]>pose, UkS some 
Socialists recommend, that all beyond a modi‘.rato income, say of 
£500 a year, should bo taken by the government, th(nmmcdiat(i 
result would b(i slackened energy, diminished saving, disiuisscMl 
workmen, and increased luxurious expenditure for a time. The 
government would hav(; armies of disbanded labourers to set to 
work, increasing more and more. Ihit in the taxes it has the 
nutans of employing such labourers. If it compotes with [irivate 
entcu’prisc, it would be beaten ; it would thendorc have to 
suppress ih(*. old system. It would have to reorganise industry 
and get managers and officials U) direct tlie work. The reign of 
socialism would have come. And now is the State to pay all 
alike, managers and men, skilled and unskilled ? The^(^ needs no 
projdiet to see th(i issue : equality in poverty, in misery, and in 
slavery; languor, listlessnovss, — an intolerable state by comj)arisoii 
with the past reign of hope and heart and luxury and s])lcndour. 
''riie equality, if tried, would very speedily be cliaiiged. 

Unequal salaries, lilieral enongli to oneourage managers iiscmI 
to a bigliei* standard, and graded so as to draw out the energi(*s 
of the sii])crior and more efficient lahourers, would have to 
be given. The rights of property would have to Ixi allowed, 
including the right to give to another; that is to say, we should 
have a partial reversion to the old system, which would bo 
moi (‘ and more complete, and wbicli the. labouring classes would 
1)0 the lirst to demand, from the- poverty of their condition, as 
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compared witJi whafc it was a short time befoi-o. (One short 
twelve months of the reign of equality would throw a great 
ilhiininiition on many things, and would euro for the rest of 
tlie life of our species all desire for a return to it.) Our 
prosnnt system of privnto enterprise, private property, and free 
rontiaets is the result of a long evolution; and any attempt 
at a I'lindanieiital change in Llni socialist direction, (^specially one 
beginning Avith the confiscation of property under the name of 
taxation, is frauglit Avith peril. The State?, may take a part, 
])()th f)f incomes and inlieritanccs, for general State purposes 
and the Aveal of the State. What it noAV takes is not excessive, 
as it does not prevent the general increase of wealth. It 
Avould be much otherwise if it consithirably increased its 
demands, especially under the plea of benefiting labourers. 

As to legislative attempts to raise wages, which Mill sp(‘,aks 
of : these are likely to be made, and labourers have as good a 
right to try them as masters had formerly to lower wages 
by hiAV. The chief objection to them is that they would defeat 
thi‘ir oAvn end. To fix a minimum wage can be done by law, 
but it Avould result in throAviiig numbers out of work — a ermd 
kindness — unless the government then employed them itself ; 
an<l tliis, Avo have s('en, is the beginning of the road that leads 
to socialism. To lessen by laAv the hours of labour per day 
Avould hav(' an injurious effect, that is, it Avould reduce Avages 
in a corres[)onding proportion, and would not increase the 
demand for unemployed labourers. As to “ hostility to 
mmfiiinery,” the Avorking classes have got beyond that, though 
it is quite likely a fcAV Avould lik(i “ protection ” Avliere their 
own trade was hard pressed by comjMjtition. But the generality 
would not, b(?(;ause they do not reipiire protection for their 
})articular trade. On the Avhole, we must trust to the common- 
sense of the labouring classes, and their perce|)tion of their 
owirinte^'cst, if not their sense of justice, to keep them from 
Benthanfs “sinister interest”; and if avo are to judge by the 
small number that support lixtreme socialistic or laliour ean- 
didat(?s at general elections, our (jonfitlence in their comimni- 
sense and perception of their true interest Avould appear so far 
to l>e justified. Certain it is were it otlierwise, that neither 



337 


J. S. MILL 

Mill’s particuliir scheme for repHjseiitiiif' minorities nor plural 
votes would bo an adequate safeguard 

If tlio lal)o\ivu\g classes only ask wliai is just and reasoria])lc 
and for tlu*ir own real kcnolit, they will get representatives 
from the class above*, them to advocatt*, to press, and to carry 
tlicm. Ihit they must not jiress for wliat is eoiitniry to all 
otheA* interests, and especially their own ; the only effect of 
which would be, even if successful for a iiuunenl, tlic preven- 
tion of what tliey may otherwise fairly hope to ;^et umhn* tlic 
rep resell tativfj systi;m, and tlie ovcrtlirow of the system itself 
as well as tlieir politic.al lil)(*rti<‘s. 

Let the Demos put away (‘.vil (-.ouiisellors, hlind or self- 
seeking teacliers, and seek out its trin* leaders, ahlo and honest 
jnen, wlio will assort tlieir fair claims ami l(‘gitimate intei’ests, 
or else good em[)loyers in whom tlie.y liavo eonfidence. The 
latter are their “ natnral leaders ” in an iudnsirial regime, as the 
feudal lords w(jre formerly, and tlie best tiling for the labour- 
ing class is to conn* to a fair nmlerstamling with them. 

A fair wage, a just share, is due to the worker. Interest on 
capital and em])loyer’s or managers wage is due on the other 
side. This secured, the rest is for the labourers, and in general 
fully that amount is transferred to them, if wc*. rtmiendicr how 
many enterprises fail, how many employers make no profits. 
WJiere profits in an entire tra»ie are above the ordinary rate 
tJie labourers deserve a share, and competition tends to give it 
to them, though Trades Union pressure or a strike might give 
it sooner. On the other hand, if the unusual ])rulit:s are due to 
sujierior methods of production, whether through the employer’s 
[)ossi;ssioii of a patent, greater capital, superior bushioss ability, 
or uthcA dilfereiitial advantages, the extra protits as clearly 
htdong to the employers. Ihit the terms of employment 
sliould he a matter of agreement between them, and not of 
l(*gislation, that is, in the long-run of force. 


S 8 


A few words must snllice. as t«» Mill’s safeguards against the 
danger »d class legislation by the labuureA’s ae.ting together, and 
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oiw or two other points of his political doctrine, lie does not 
tliink }r(fV(u-iinjont by a majority just or even recoucilaJJe witli 
tJic idea of ail equal democracy, unless minorities are rejire.- 
.seritod, ^ in some such scheme as Mr. Hare’s, which ho praises 
as “oiuj of the very greatest improvements yet made in the 
. theory and practice of governments.” ^ j^he proper check jin 
the governinent of the majority is the. instructed minority. 
Tliis minority, which should have representatives proportioned 
to its numbers, no matter how scattered, would naturally in 
Mi‘. Harems schomo look out for the most competent persons in 
the kingdom to represent them, so that they miglit make u|) 
for tlie smallness of tludr number by the superionty of their 
argumenfa?. , ^o this safeguard he would join another, by giving 
more votes'^ than one to persons pf ^superior intelligence^ which 
JiiJiibt be. presiiim.ed from their haying passed certain examina- 
tions, or b(!ing active members of the liberal professions. I e 
Vvould ev(Mi as a “temporary makeshift” give more tluu^ one 
vot(j to tlie owners of wealth ; oth(*rwiso, if education does not 
get the degree of influence that is naturally due to it, the 
benefits of universal suffrage would be, outweighed by tlie evils 
attending it ; so that, in fact, he has come round to the ojiinions 
of Ihirke, wlio denied tlie riglit of “a mere majority told hy 
the head” to gov(;ni a country, hccause the smaller luiinher 
might have the greater force as well as all the reason on its 
.side.2 \iid he has abandoned the view of IJentham, “ That : 
everybody should count for one and nobody for more than 
one”' in the choic,e of riqiresentatives. 

\y/Cs to those lastj^vhile he is in favour of wideming the clioice 
of candidates and ahandoning all projierty qualifications, lie 
denounces in the strongest terms the projiosal to pay mcnihers 
of Pariiaineiit a salary for their s(!rviccs (save in tlie Col».)nics, 
where few ccaikl afford to render gratuitous service). Ily the 
])ayment of memluTs, “ the calling ol the demagogue would 
1)0 formaily inaiigu rated.” He proceeds in language as strong 
as IJurke’s «hamnciations of the members of the National 
Asscaiibly^Jand conceived in es.seiitially the same veiii,^o say ; 

^ jyprcsf' niff lire Uuccrnvuivlj cliap. vii. i). IIJ. 

* iS'llJU'ftf p. I IG. 
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“The Imsinoss of a member of IWIiamont would therefoi-o 
become an occupation in its(*.lf ; carried on, like other pro- 
ftjssions, with a view chiefly to its iKicuniary returns, and 
uiidej’ the demoralising/ influences of an occupation essenti- 
ally precarious. It would become an object of desire to 
adventurers of a low class; and 658 persons in possession, 
with ton or twenty in expectancy, would be incessantly 
bidding to attract or to retain the suflrages of the electors, 
by promising all things, honest or dishonest, possible or 
inii)ossible, and rivalling each other in pandering to th(i 
nioancst feelings and most ignorant ]>rejudic(‘s of the viilgan-st 
part of the crowd. . . . Such an institution would Ixj a per]»ctual 
blister applied to the most peccant parts of liunian nature. It 
amounts to oirering G58 prizes for the most successful flatterer, 

^ the most adroit misleader of a body of his fellow countrymen. 
Under no despotism has there been such an ruganised system 
of tillage for raising a rich crop of vicious courtiership.” ^ 

([^Such are the words us(‘(l by one who was consiihjred an 
a»1vanced Radical. There is no doubt they contain substantially 
sound doctrine, which it would be. well for our Liberal states- 
men,^when they are. next in ollice, to duly weigh before they 
take a step irrevocable, and fraught with peril, to which tln‘y 
ar(i not yet linally committed, though prominent members of 
the Liberal party have cotpietted with the proposal. 

But, even if all members were ]>aid, F am inclined to think 
that the gr(;at majority of electors would prefer the compara- 
tively rich man, to whom a salary was a matter of iiidillerenee, 
to the professional i)olitician. They would do so from their 
nativ’c good sense, their sense of tin*, litiu'ss of things, theiri 
traditional feelings, not to say prejudices ; so that perhaps thol 
chief result would be an increase in tin? number of Labour on 
extrcmie Radical members, but not an increase in the Liberal 
jKirty ; a more certain result would be the r(?turn in subtler 
forms of the corruption of a century ag«i, both because men 
d(‘])ejident on a modest salary would be jieciiliarly exjiuscd to 
temptation, and tin? Jiecessities of the situation would ensure 
its being tried on them in some shape. 

1 r. 2KS. 
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■'lie is on mneh more, disputable ground, wlien, fullowuig 
Ihutbaia, hv advocated woman sutfingo, but more uiibcMitatingJy 
and more entbusiastioall^ tlian Eentliain. ,JTo dilfers from 
JiiiM in thinkin^,^ thcT-t the open is preferable to the secret vote, 
l)(‘(:iiuse llie evils against whicAi the ballot was intended as a 
]>n)tectioii, namely, intimidation of voters, whether of tenants 
l»y landlonls, of em[)loyees by empkjycrs, or of tradesmen liy 
customers, no longer exists, and it is more likc^ly that the vote 
will be given in the jmblic interest if it is openly given, lie 
also (lillers from lientliaiii and the Chartists as to tlVe prope.r 
duration of Parliaments. The time should be long (uiough to 
enable the representative to show his “intellectual, moral, and 
active (pialities,” hn* which a year is not suflieimit; on the 
other hand, it should not be. so long as to make him forget 
his responsibility to his (jonstitnents, to take his duti(?s too 
easily, or make his ])osition a men*, means of ])romoting his 
own advancement. T’erhaps, on the whole, in Kngland, con- 
sid(‘Ting that deinocrac.y lias rapidly becoim* the strongi*.st 
political power, “less than live y(?ars would hardly be suflicient 
to prevent timid subserviency.’’ As to exacting from candidates 
plcdgiLS, on the. whole, Ik* is against it, though in some cases 
it may be necessary. Itsjiecially he is o])pose(l to it in the 
absence of the re])resentation of minorities or plural voting; for 
thmi the unfettered discretion of a man c.hosen for his ability, 
which he thinks would often happen, and should be. always aimed 
at, would allbrd the “ only escape from e.lass legislation in its 
narrowest and po]mlar ignorance in its most dangerous form.” 
Unhappily without his two s[)(*(!ilics, lie thinks that th(*y >vill 
not be likely to give this necessary free hand to their member 
— a point with which we. have already ilea, It,* and on whie.h we 
have come to iiiorii reassuring conclusion elsewhere. Nor wil l 
till*, existemn; of a Second Clnunber be any elleeti\^„c)ieek ; 
though, ‘dhtirwise regardinl, lie is in favour of om* resembling 
our nwn, but duly reformed by an infusion of life jieers.^ 

^ Svfmi, ])|). 1.^)1, 2U1. 

* For ;i lull and able disiaission of the ipiestioM uT Ihiiuih; sulFrage and 
the iiijneseiitation of iiiiiioi itios, see rrufussor Sidgwick’s Eluimuls of 
i'ulUicHj i:ha[). XX. 
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§9 

It is not necessary, he thinks, to discuss the question of the 
most appropriate division of piildic ]>nsiness, as the division is 
didorent. in dillerent connU“ie,s, ]»arUy owinj^ to the. nccidcmis of 
liisiiny. The iniportnnt point, is lhat. the “ idiissilicatiou of 
functionaries should c(u*rc.spond t<» that of siil)je(;ts” ; and tliat 
the \vhol(i ^n*oiip of moans liavini^ one main en<I slioiild ho 
under one dir(!ction, and not divitlod into so])arato and iinle 
pomlont diipartinonts. Whi‘.ni the ohject aimed at is sin,i;le, 
as, for exam|)le, to scciiirc an otJiidiiiit army, the authority 
a])])()iritod to look aftcir it ougJit to be single also. If tin; 
means to the end are placed under dillerent aiithoritios, the 
end is forgotten and the means become ends themselves. 

To cusuiMi the highest degree of responsibility, every execu- 
tive function, from the highest downwards, sliould be dischargcMl 
by a givmi individual, on whom should fall the blame if he 
<loos ill, and the praise if he does well. It may, however, b(». 
shared, and tliat in two ways; in one of whieh it is only 
enfeebled, while in the other it is “ absolutely destroyed.’’ it 
is (mfecblcd vvdiCMi the concurrence of more than one individurd 
is neede.d pr<*vi(Mis to acting ; for tbongb responsibility is real, 
so that if anything wrong an<l carrying legal ptuialtii^s is 
done, all are (Mpially liable; yet if the only penalty to be 
f(‘ared is the. censure of opinion, men may go to the verge 
of pecuniary dishonesty and yet feel tlieniselves almost ab- 
solvf'd, if those “whose duty it was resist and reinonstrate 
have failed to do it, still more if tluiy have given a formal 
assent.” 

There is hero responsibility, but it is weakened ; each one has 
assented and acted. Not so wh(*n the ac.t is the act of a mere 
majority. This is the case of a hoard sitting with closed cloors, 
Avlioi’C no one ever knows wliether a give-n nnunber approved 
or not of the act of the corporate', body. Kesponsi])ilitv in such 
a case there is none. Hoards, as Ikuitham said, “are screens.” 
What they do is the act of nobody in particular, at least to the 
outside public so it app(jars. Tlniy arc*. lbc‘r»‘.fore not fit for 
cxecaitive business, and are only admissible as the less of two 
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evils, as, for aximipJo, where full discretionary j)ower to a singir 
minister would he worse. 

On the other hand, a inultitudG of counsellors there is 
wis<Ii)m,” and liappily it is possible to nnite the two priiuiiples : 
to giv<'. ollectivo jxnvor and fidl rcspoTisibility to one, jwoviding 
Jiiin, if nec(\ssary, witli advisers, eacli of wliom is (mly respon- 
sihle for the opinion lie gives. 

The heail of a State department of the executive government 
is generally a more politician. As sucli he may bo an able man, 
and unless such as he are generally so, the government is bad. 
Put even if he bo a man of ability, with a general knowledge 
of the larger interests of the country, still he cannot possess, 
unless by accident, what may be called professional knowledge 
of the department over wliich he presides. In this case skilleil 
advisers are necessary ; but sometimes, where (‘xperimice and 
knowledge arc the chief considerations, one professional advisor, 
in addition to a stall* of (pialilied cb'rks, is (uiougli. More 
fnxpicntly, however, he should consult more than one. Especi- 
ally is tins necessary in the case of the Minister of War or of 
Naval Ailiiirs. Jn these two ilejiartments, at hiast, the minister 
should bo assisted by a c.ouncil of “able and e\'p(‘ri(‘nc(5d 
luofessional men.'^ Hucli men ought to bold their positions 
notwithstanding changes in tin*, administration ; but, in or(h‘r 
to secure the nn^st competent, they sliouM only retain office for 
a fixed tcuan, unless rea.ppointe<l. Jobl)ery would be prev<‘nf-ed 
by such temporary tenure, wiiicli would also allow of the 
selection of youngcw and abler men, not to be had if the oflice.s 
Averc for life. 

These councils should be*, considtativo merely, that is, the 
final oecisioii in (iv(*ry case should Ik; the act of the minister. 
fStill, though Jiiembcrs mer(;ly advise, they sliould not Ik; 
regarded! by a resolnti; minister as cipb(;rs, nor should tlu‘y 
r(‘gnid ili(;mselvcs as ciphers. They should be expected to 
giv(‘ an oj)inion, and the minister to bear it, whether lie 
adopts it or not. The proper relation lietween th<* chief and his 
a«lvisevs is accairatcly hit by the (ionstitution of the Council of 
the (lovernor-OemMal iind tli(^s<; of the diirercnt Presidoncic's 
in India, in wliicli tin; councils are composed of men Avitli 
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professional kno^vlodg(i of Indi.'in affairs, nsiially lacking to tlio 
Governor General and Governors, nnd wlnoli it would not l)o 
desirable to roquirn of tliern. 

“A most iinportnnt prine.iplo of j^oocl government in a pojni- i 
lar eonstiliition is, that no (ixeeutive fniictionarios shoukl be 
appointed ]»y po[)nl:ir clce.tion, neither l)y tlie votes of the people 
tluMiiselvcs, nor by those of their repn^seiitatives.” And tlie 
reason is that tlui enti^(^ business of govornineut is skilled em- 
ployment ; the nee(‘ssary (pialilieation for the work cannot ho 
judged of except by those who have like (pialifications or 
practical cx[)eiien(;(i of tliem. To find tlio fittest is very 
‘‘ laborious, and requires a delicate as well as highly conscitnitioiis 
discernment”; the work is very badly ilonc at presemt, and it 
is most necessary to impose as far as possible the responsibility 
of making the best selection on high functionaries in the 
several departments. Consequently, all subordinate public 
ofiicers, except those selected by public com})etition, should be 
Mppointed on the direct responsibility of tln^. ininisU^r under 
wlnim they serve wlieii chosen. TLj who M[)points should be 
the. sole person allowed to remove suborilinates, but for the 
gr('atcr })art they should only be removal )le for misconduct; for 
without a permanent tenure, if liable to dismissal for no fault, 
it would be ini])0ssible to secure a higbly-skillod puldic service. 

Tbi‘. ministers should be chosen by the. rriruo Minister, and 
be. himself, ibongli i’(‘ally e.bosen by Parliamciut, should, in a 
g(»verninent like ours, be. oHir.ially appointed b^^ the Crown. 

In the American constitntu»n the Pr(‘si(lejit, the In^ad of the 
(^xoe.iitivo, is clmsen by popular sullrage; but it is not a good 
rule, for a Republic, since it results in the exclusion of the 
ablest men (who j)ro])ably have made enemies) and the seh-etioii 
of an unknown man, or one distinguished in soiiic llehl other 
than politics. With ns tlie b(*ad of the exeeutivt‘. is depenilont 
on a vote that may be hostile. The rule works well; but perha]>s 
elsewhere, though appointed by Parliament, he might bold 
olllco for a fixed p(U*io(l, williout regard to the ]>arliaiiieniary 
vote. In any case he should have the power of dissolving 
ParliauKiiit to prevent a possible dead-lock, in ease the Presi- 
dent and Assembly should disagree, and neither could get rid 
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of the other — a dangerous situation, wliieh inigJit result in n 
coup iVHai from either side. Por a ditrercjit reason, tlie excjcji- 
tive should have power to siiinmon a new Parliament, because, 
so long as thoro is any douht as to which party has the stwiigcst 
following in the Cfoinfiy, no important inij)ro vein cuts, legislative 
or admiiiistrativt^, will b(» atl:ein[)ted. 

The judges, above all, should not be chosen by popular 
sullrago, because the people cannot know whether an individual 
possesses the necessary qualilications. It is of the iitniost 
importance that they should he absolutely impartial. Once 
a})pointe(l, they should not be removable eitluu* by the (*xecutive 
or po])ular vote. In the latter case justice would be perverted. 
The judges would give decisions that would be most applauded, 
or were less open to misre].>rescntation, rather than those that 
were right and just. 

As for the professional public servants, the olhcials who do 
not change with each change in the government, they should 
not be liable to be turned out (as in Ameji(*a) except for 
positive, proved, and serious misconduct ; and they should be 
appointed at first by competitive examiuMliiui in tin*, usual 
branches of a liberal education, the most successful rc'ceiving 
the vacant appointments, as in the case of the Indian Civil 
Service, but all subsequent promotion should be by a mi\e<l 
system of semiority and selection by the bead of tin' depnit- 
mont according to (‘apacity. 

A sliort chapt(*r on Nationality as ermnected with llepre- 
sentative. (Jovernment, jmnlher on Fedmal Jtepn'scMitati v(» 

( jovernineiit f(»lIfovs, .‘ind a longer and more intt‘re.‘ 1 iiig one on 
the Government of .Dependencies hy a IVim; Stalo. concludes 
the wo»k. In none of these is there much that is original, 
save periiaj)s in the last in his remarks on tlu^ proper govern- 
ment of India, a subject on wducli he had thought much ami 
on which he here sp(?aks wisely and much to the j)oint. 

§ 10 

Wo are not specially concerned Avitli Miirs later works and 
later crusades j with bis strenuous combal with the shadows 
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in the shape of Sir William Hamilton’s Philosophy of fhr 
Conditioned, in vvliich, amongst other things, he «lcf(:ni1s 
r,cvkele,y’a denial of matter, and tries to refute Hamilton’s 
tlnjory of The Ahsolnte ; nor with liis hook on the tinhjcclion 
of Woimn, in which he wotihl deliver them from various 
(listibililios from wliicli lln'. niimhiT luivo no wish to 

htj delivered, so much their state of slavia*}' has made them to 
love their chains^ nor even witli his “second thoiiglits ” on 
socioloLfy, after an interval of twenty years, in Ids Anfjmfo 
(hmU and /\)Hitivivn, thongli in it lie. shows a rather ehnirer 
conception hotli of the subject and its appropriate niotlioil than 
is contained in his Lofjk. It is not necessary to consiilcr it 
hero at length, Ixicausi*. in substance ho niendy repeats wh.at he 
had said before — that Comte has only laid the foundation of 
sociology, leaving it to others to linish the structure ; whih*. 
he further objects to the Positive Philosophy as a whole that 
it wrongly omits tho science, of psychology from its list of the 
sciemtos — a science from whicli IVIill expected vmy considerable 
things, both as furnishing mental laws to verify historical 
gc'iKwalisations and the means of answfwing metaphysicians 
like Hamilton and Mansel. He also objects to tin^ positive, 
jdiilosophy that it fiiridshos no test of proof, su(.*h as h(> 
attem[)t(id to give in his Lotjic. 

On the whole, a remarkable man, and a r(‘iiiarkal)le career : 
Avlint has been tbe outcome of it? He did not bury Ids taliMit. 
AVbat bas been tbe fruit? Jn addition to admirable exposi- 
tions, some excellent essays as those on IkMitham and Cole- 
ridge, some smaller treatises of merit, Im has giv(‘n us ihriM' 
ambitious hoijks, innuential in lindr day, and formerly mneli 
rc'ad at the Ujiivcrsities, but from wldcli Mie life bas already 
in large measure departed. 

Wbat was the cause of bis comparative failure? Two 
tilings ebiefly — one moral, one intellectual, and tbe fonner a 
merit. He was too ardent a believer in progress, moral, 
political, and social. He looked for more than was possibh», 
and exp(‘.c,h‘(l it soonm- than was possildi*. He waide.d quick 
results. Tbe otber cause was intedlectnal. He was not 
original. Tbere Avas not in bim that welling iqi from Avithin, 
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from the Iii/iiiite, of new ideas, new points of view, wJiich is 
the mark of the superior, the creative minds, like those of 
irnl)b<\s, Spinoza, Leibnitz, or Kant. Ife was well awaro of 
Ins own limitation in this respect, and in words of great modc'sty 
a.nd candour rofen's to it. Re says in bis Aidohiofjrapln/, ]>. 170 : 
“ I frit that he (Carlyle) was a man of intuition, which I was 
not ; ami that, as such, he not only .saw many tilings long before 
mo, which .1 could only, wdicn they were pointed out to me, hobble 
after and prove, but that . . . he could see many things which 
w(;re not visible to nn^ even after they weie ^Jointed out.” 

Here is the explanation of his comparative fitihiveJ He had 
no original intuitions, and no logical acuteness will make uj) 
lov the want of them ; no dialectic skill, no fresh analysis of 
old materials, whether theories or conceptions, no shaking out 
of the contenUs of old propositions by deductive^ logic, no re- 
condiination of them by way of .syllogism or ratiocination, will 
produce what mankind most wants, nanudy, luiw truth. A 
new method of in V(‘-sti gat ion might assist, a new way of ap[)roach 
might surprise truth, just as the oxpcu’imental method scived 
the moderns for the discovery of truth in physics that had 
(duded the imperfect methods of tlui Creek ]>liilosoj)h.ers, 
otherwise so acute. Jhit Mill had neither originality nor yet 
a new method, for he never clearly or fnlly ap[>ndi(;m](i(l tln^ 
scojie and range of the historical method, ami in (Mnisecjnence 
he mak(\s but little use of it. 

Ho lacked tlic one thing needful. In political economy he 
got his principles from liicardo and Malthus principles doubtful 
as in the case of the law of population, or irr(d(‘vant to existing 
circumstances as in tlie law of diminislring ndiUrn from land, 
or cea. iiig to be geneially true as in the case of assumption <d 
universal coni[)etition ; and from tln‘«se judnciples he draws con- 
clusions airectcd with tlie vice of the premises. 

Tn like manner In*, got his utilitarianism from llentham, and 
tin' improvements on it, not from himstdf, but from the critics 
ol Mentharn’s systems. Ih? got his schenn? of c< i-ope ration from 
Louis llljinc ami Uolu'rt Owen ; while, his imperfect ideas of the. 
historical nudhod, and of tlui science of sochity, lie owed to 
(Join to. 
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To bo a pctfcct expositor, a plausible critic, a good contro- 
V(*rsialist, an acute logician, are good things. They will ho 
jdwjiys needed. But they are not enough; the groat labourers 
for humanity, the groat thinkers, must do more than press out 
tlH‘, oonsoquences of other men’s ideas. They must give ns 
now and true ideas ; new thoughts tliat it coiicciTis us miioli 
to know, a rule of life that will work, tliat will benefit men in 
gonoral. They should pass beyond tlioir toaclicrs. Did Mill 
do sol I doubt it, except in the case of Eentbam’s moral 
philosophy, whieli he improved. J^ow and suggestive lines 
of inquiry were in the air. lie did not fully porooive them. 
Now thoughts were pressing in on many sides. They did not 
enter into him, however eager he was for now light and anxious 
to q)roi)agatc it. 

The result of his crusadiijg ardour, combined with his mental 
limitations, was a scries of cliiincras, g(‘,n(U‘ 0 U 8 no doubt, Imt 
wliioli liJive led to no practical result.^ 11(5 woidd elevate and 
niJike prosp(irous tlie working man by one inipraeticahlo spi'cilie ; 
would (hiliver him from dcpiMideiicc on capital by another ; 
later on, luj would deliver tbe capitalist and the rich from 
possihl(i5 oppression and class legislation by the working man, 
by ])lural voting and thi5 repn*.seiihition of minorities ; he 
would emancipate woman from her diipendcuce on man, labour 
from its depend(‘nc(i on capital, though in both (lasos the 
(‘.maiKupated might w(dl beg to he saved from such delivcinws. 

He would show men the way to truth — in his Lotjir.; then 
the saving truths themselves in his vari(jiis works, especially 
in Ills Utililarianisitij in whhdi he^. urges impracticable action 
that would not increase happiness. Later on, wc liav(i his 
theology, such as it is, in his massive volume on Hamilton’s 
rhilosophy, in which it app(^.ars that, tliough hims(*lf uu- 
doubt( 3 (lly a kind of saint and deserving a place in the (ialeiidar, 
he has no real religion. 

^ Except as regards Parliamentary Reform and tlio. settlement of the 
Irisli Land Question, in which eases some of lu‘s ideas were adopted in 
pruiitice. 



SfR TTENUY MATNE 

I. ON ANCIKNT I.AW ANT> INSTITUTIONS 

§ 1 

Wk hiivo now to ])rosont more clearly than Mill has done the 
newcA’ view of political (piestions — the view derived from tin*, 
history of past i»olitical societies from their earliest and simi>lest 
forms d(>wn to tludr latest and most complex d<welopinents, 
siii)j)lemcnted hy a study of contemporary societies in all tludr 
vari«)iis forms, in order that we may thereby better e.ompre- 
hciid the present, and may ohtahi soimii i^midance, sojiie laws 
of tendeiKiy or ha|ily laws of progress that jnay (uialde ns 
somowli.at to forecast the future. Tliis is the view of tin* 
!Iist«»rical School, which lias been more and more fidt to he of 
importance all throughout the century. And we take as tlu^ 
])(?st icpres(*ntative of the school in iuigland tln^ late Sir Ilmiry 
Maim*, wliose works have been so widi*]^ rea»l hy students of 
])o!itical scienc(*, in our uni\a*.rsitie.s.^ 

Ae.eoiding Maine. (A?iric?// />a/r, '18G1), tlie science of 
jurisju'udence was in a v(iry nnsal isfactery eoTulition. What 
stood ill ]*Iace of such a .sc,iem*o was a “series of guesses,’’ tin* 
guesses -f the Itoiiiau lawyers, mor<- s])eeifically tlie th(‘ory of 
natural law.-’ i’ositive law, it was held hy llohhes, Lock<^, 
down to Hla(‘.k stone, originated in the socaal compact, hut the 

^ Tlu! late Professor Seeley is, in some rcspeiits, a l»etter examjtki of 
the suceessfiil ap[»li( :ition of the historical method to polities as distinct 
fmm law. l>ut, ini fortunately, of the written lec.tnres whi<th lie h^ft, 
only liis admirable Introduction to /Political Science lias lieeii as yet given 
to the pnhlie. 

AncicM (1861), chap. v. ]>p. 114, 116. 
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mam contents as regards property, contract, crimes, and thdr 
punishment, etc., were dictated hy tlie law of mtiiro. 

Maine admits that the theory of iinturnl law was of ^o’eat 
service to the Koimns and through tlunii to iinulcrn nations in 
improving their laws. It presented to the former a good iiuxhd, 
without tempting them to disobey the actual laws, however 
imj)erfect they might app(‘nr. Jhit the law was always vaguely 
and confusedly held; it was dillerently (ionccived by diirereiit 
lawyers; and when it was a])plic<l to the reformation of 
governmcait in Franco at the cinl of last century, it produced 
friglitful aiiandiy and disapj)ointment. The theory of mitiiml 
law, he tliiidvS, cannot be. taken as ihe science of law. Nor 
ean tlie “ aiialytic.'il jurists,” Austin in particular, ]n\ said to 
have given us a science of law. Austin’s iiiethtMl is scientilic 
as far as it goes, hut it is insullicieiit. lie resol v(^s or analyses 
(ivery law into a conimand of the sovtMeign, which imjM)ses 
an obligation on some person or persons, to he, enforced hy 
a penalty. And lie analyses the chief notions, clMssili(*.s and 
detines tliem, tlierehy securing a cl(*ar ainl consistent ter- 
minology, and greatly eleariug the brain. Ihit he has left o]m*u 
the vcM’v essimtial (piestion, “as to the motives of societies in 
imi)(.)sing tli<»se commands on l.henisclvc's, as to tlie (‘<>nnection 
of those commands witli each other, and tin* nature of their 
• lepcndence on those Avhich preceded them ami Avliich they 
have suiMU-seded.” Then oliserve that none of tlie jurists take 
any notice of law at any other time than their own. From 
all which it follows (at tlie time he wrote) that then*, was only 
hypothesis (in the sha])e of natural law) or mere analysis and 
classification to do duty for sci* Tice. 

Tluiy had all alike started on a wrong roatl, adoptecl a Avrong 
method, Avlietlier deduction or analysis. TJie pmiier metliod 
is the historical. We should endeavour to get the origin, the 
first germs of hiw as it appeared in the most primitive societies, — 
then, this clue being obtained, Ave should try to follow its growth 
anvl developments, its eliangcs, whether for heUer or worse, 
doAvn to existing limes; to assign, if ’possible, causes for the 
changes; to do the same as n'gavds each of tin; grand to])ics 
of law, — property (including Avills and successions), contract, 



350 ENGLISH POLITICAL PHILOSOPHY 


crimes, torts. If this were done as regards the main changes, 
without going into the minute legal history of each country, 
wc sJiouJd liavo something like a science of law, at least a 
scientific history of law from its hirtli up to the present time, 
and ther(?forc a true explanation of existing law. 

And th(j same method equally applies to public institutions 
'and powers. In fact, law, in the proper sense, and government 
l)egin together. We inquire into the origin of kingship, of 
a ristocracy, of tlnj j)opular assembly, and the subsequent chatiges 
in their general history in each typo of society. 

In the case of private law, Maine thinks it is above all 
tilings necessary to got the first forms of jural concejitions, 
because “these rudimentary ideas contain ])otontially all the 
forms in which law has subsequimtly exhibited itself. ^ An 
tirror here, as we shall presently see, jus they do nof coutniii 
all the future evolution, as the germs of a plant or an animal 
do ; but also an important truth. If they always lii’st appear 
in the same shape, it is important to get them, and interesting, 
just as to get the first rude faint entrance of religious feeling 
is important and interesting. 

Now, if. is natural to su[q>ose that tlui earliest form of law, 
sup[)osing there to be only one kind of law, would be found in the 
earliest and simplest ty[)e of society, and this must be critically 
discovered, and not assume<l as it was by llohlies and Locke. 

^ And the earliest form of society, aci’.ording to Maine, was 
the patriarchal family, which afti'rwards exjianded Inuc into 
: the tribe and there into the village community, whih; a union, 

1 whether forced or federated, of tribes, or village comm unities, 

; formed a nation.*- 

The earliest form of law, tlie germ of later laws, w.as the 
. patriarchal command, as the earliest form of government 
was the palriarclial authority. Put these arc not civil laws, 
as thc‘y aj)j)ly only to nicmhers of the })atriarchal group — the 
, wives, children, slaves, ami, p»*rhap.s, adopted ])(irsons. The 
Jirsl aj)[>earanee of civil laws, laws prope.r, is in the ThendMca^ 
the. ilecisions or awards of a patriarchal sovereign or king 
ruling over a number of patriarclial families.*^ These themistes, 

^ Ancient Law, p. 3. Ihid. p. 128. * Ibid. p. 166. 



MAINE 


35 ‘ 


mentioned in llomei-, were supjiosed to be divinely brealliod 
into the mind of tlie king by TJicinis, tlic god whoso special 
business it was to preside over Law. lake decisions rcpcat.cd 
in similar cases begat customs, and customs, after letters were 
iliscovered, were put into codes, like the Code of Manu, the 
Decern viral Code or Law of the Twelve Tables of the Komans. 
These customs tlius generated were afterwards develoi)ed and 
extended to sup]30scd parallel leases, and good usages, as Avitli 
the Hindoos, begat vicious usages, which, when ijodified, ae,- 
ipiircd a certain sanctity, whieli previmted change and improvc- 
jiuuit. llajipily this was not the case with tlie Jtomaii Code, 
wli ieh was drawn up wliilc customs Averc healthy and herielicial. 
When nnce put into codes, which made them public and 
eognisahlc to all Avho could read, tli(?y could not he tainpcrc(l 
with, added to or suhtraeteil from, as they would have h(?en 
wlien they were oiily known to a privihged class of lawyers. 
This was a disadvantage, because a. society that progress(*s 
re<piires new laws, nv,w customs. Few soidcties do [U’ogi’ess, 
and ifi the great majority the people are content with their 
laws, and oidy reipiin* a gooil administration of them. Th(3 
best h’gal system with such is that which (Conforms most 
closely to its lirst ground-plan, Avhieh never (dianges in fact. 
Ihit States that jirogress rcipiirc new and hetter laws. Moral 
ujiinion and soeaal needs arc apt to be. ahead of the laws, 
and the hnvs are hrunght up to the level of advancing morals 
and social wants hy legal lictioiis, hy eipiity, sup])lcnienting 
law on grounds of higher morality, and linally hy legislation, 
the. making of new laws hy the supreme ])owcr of the State. 

Jiy legal ll(‘lioiis the judge really chang(‘s the law, changes 
its scope, while ]>retonding to adhere to the letter. Thus is 
exemplilied in English ca.se-law, in which the law is really 
widened in its range hy tliii new deeasions. The same Avas 
true to a greater cixteiit of Uoman law, Avhich jiermitted the 
ri'sponscs of the jurisconsults in hy|)othetieal cases that might 
very likely arisi' to he turned into law. In both ca.ses the 
existing laAVAvas exteiideil and improved, usually iji the general 
interest, and therefore, the device Avas good, hut only snilahlc, 
to early times Avlnm there Avas a disiiiclination in the generality 
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to openly iivowed new hiw. At ii Inter staqe in legal Jiistory 
we have equity as the device for openly correcting the law, 
l)y departing from it in cases where it seemed to result in 
injiistic(i owing to tin*, liigher moral ideas of tlic time. As, 
however, in time, equity itself hecomes hard and rigid and 
re(|iiir(‘s a new equity, it is better for the Legislature to elfect 
redress by new laws. Thus, tlicn, legislation is the third source 
of improved law, and more and more tends to be the sole source 
of new law. 

§ 2 

We have here, briefly, Mainers general account of the origin 
;md eliiof stages in the general history of law, as given in his 
earliest work, Jahv. Much of it is true and int(*r- 

esting, but it n'quires serious eorreedions. And, first, tliough 
it is probably true that tlie primitive germ of law is tin*, 
[jjitriarchal (!onnn;ind of the father, it is the first form of oidy 
one- kind of law, namely, legislation. Loth are, similar in this 
that they arc* eommands im])osing dutii's, sanctioned by punisb- 
rnenfs. It is not the first form of cusloms which are tlui source 
of most early laws, and of wdiose, origin a wrong account is 
here given by Maine, though afterwards largely corrected hy 
him. Secondly, the. cannot bti a. diweltipment of the. 

])atriarehal e.omniands to tin* hoiiselioJd, ln'cause the first are 
supposed to be divinely dictaltMl, but not so tli(‘, patriarchal 
cojnm.ands. There is, \n fact, little real resemblanci; ludween 
tlu.'m, th(.* f(uaiier lun’iig more akin to judicial decisions, which 
cojitain indeed an implicit coniinaiid or law for the fuiure 
in like cases. jlut fhe great mistake is in his account of 
the origin of custom — the most important question of all. 
lie[M‘tition of in similar recurring cases, he thinks, 

bege!.s cu>toni, and in simple societies similar circumstances 
would ])roduce similar cases of disputes or injuries and hence 
similar decisions, wliich is anythiiig but an **,xj)lanation of the 
origin of <‘.iist(*m. 

\Vh:it, fJien, is the, origin of c.ustom ? Customs do iiot originate 
with ruh'rs. They were, not Uk; eommands of tlu; sovereign, 
j They originate with the imuiy, tlje common peoide. In general. 
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thoir origin was convenience, utility, jnst as the habits of 
animals aro in part to be so ex[)Iaiiie<I ; sometimes they resulted 
from al)Solute necessity, sometinu's by u nubi primitive sense 
of justice; very many came from religious superstition, many 
more by tin* exbuision of sound (uisloms to suj>posed parallel 
(jases, by tlie pr*i(istly or lawyer (jlass, after sueli classes arose 
much lat(M’. S<»me also, no doubt, in later times, owed their 
origin to great imlividual lawgivers, but these rather sbowt'd 
tlnur genius iii giving better shape to aln^ady j)r(^valent customs, 
in selecting the best of tliom, and sotting on them the stamp 
of their approval, and embodying them in consecrated codes. 
Many of the customs and ce-rcm<.)nies of savage tribes aro 
wholly inexplicable, iind seem to us unreasonable and absurd, 
tliougli ill their origin they had a meaning, and were reasonable 
to the minds of sim[»]e primitive men, Avbii*h rather rcsembhMl 
the minds of grown children. ^Fe.n^ chance, too, as Thofessor 
Holland says, originated cn.-toms “in the mode in wbic.b a ])atb 
is formed across a (iorniiiun. One man iiross(‘s the common in 
the direction wliicli is suggested cillicr by tin? [)urposo be has 
in vi<3W, or by mere accident. If others follow in the same 
track, which they are likely to do afUw it has onc(i been 
trodden, a path is madc.”^ 

MaiiKi consiilers that tlui earliest bu’ms of jural conce])tions, 
if they can he found, will he of im‘stimal)le value, hecausci they 
contain implicitly within them “(;vcry form of moral restraint 
which controls our actions and slia])i‘s our conduct at the 
present moment.” He thinks that iill subsccpient law is latent 
in these germs, as the future jiluiit and llowers are contained 
in the seed, or the oak iu the aeorn. This is far from being 
true.. All future laws are not developments ot* the primitive 
jural germs, oven if wo had the germs lieforo us 'without doubt. 
Whether the primitive geiaiis he the patriarchal commands, or 
the tkemistas of Homer, customs are not deveIoi)ed from them, 
and custom is a f(»rm of restraint earlier than the latter, as 
I'.arly as thii former. Even if custom be the primitive germ 
of law, tlicr(3 is muc.li law derived neither from custom, nor 
themisictf, nor patriarchal command. iicligion is a distinct 
^ Itollaiid’s JuriajirULicncCf chap. v. 


23 
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source of law, I (lo not mean superstitious customs liavin" 
origin witli the i^eople, hut, much of Mohammedan law 
and institutions is contained in the Koran, partly founded on 
older Arab custom, but a lso on important innovations and direct 
precepts of the Prophet Mohiininied, originating in his own 
political genius. Some of it is contained in interpretations of 
Mohammedan doctors (the IJhmias) of the same nature as the 
Englisli case-law and the Koman Itesponm Prudejifium, because 
new socical cxig(inc,ies have demaiid(Ml additional law that could 
only bo got in this way, the Koran being by a legal fiction the 
sole and suflicient source of all. The like is true of the Code 
of ^Manu. Old customs form the core of it. But whether 
one or many made the code, new precepts ami Laws Avere in- 
serted and became consetiraied in it; and the IJrahminical 
lawyers have sinen added to it, under colour of interi>reting it.^ 
In the same Avay Christianity, es[)e(iially through the influences 
of the canon lawyers, is the origin of those important parts 
of Luv in all Lluroixian systems which relate to marriage and 
divorce, the legal position of unmaiTiod women, wives, and 
widows, as regards property. Even philosophical and moral 
theories, such as Stoicism, through the theory of natural huv 
Avhicli llowed from it, and during the past sixty years Ben- 
thamism, have be(?n ucav and separate sources of law. !Much 
of all this is indeed (ilscAvhcre laid down by ]Maine himself, 
whicli makes it all the more dilhcult to bidicve that there is 
only one root for law, or that the early jural germs contain 
in them potentially all later law. 


§ 3 

Let us now lakt* u[) the two main topics of laAV — property 
and contract -to se(^ how he doals with them by the historical 

i “The ‘roots* (of law) cniiiiicrated in the Institutes of Manu are 
four ; Kevclation, or the uttered thoughts of ins[>ire(l scers ; the institutes 
of revered sages handed down l)y word of nioutli from gfmeration to 
generation ; the ap2)roved and iinmeinorial usages of the people ; and 
that which satisfies our sense of equity, and is acceidahle to reason.” — 
Holland’s Jurifqmulenoi^ chap. v. This, though old, is nearly as full 
and true an account as Maine’s of the sources of law. 
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method ; for here, if anywhere, Ill'll!, might he. oxpeeted to be 
thrown by it. Wo might through its researches hope to b'Mi n 
more of the real nature of these two cssiMitial eh'iucnts of 
our existing society, to lind their beginnings, to discover their 
main (ihang(‘s, and linally to gather tli(‘ir tcndeiic.y as respects 
the future. 

He follows his usual jilan : tries to nsc.ertM.in tin* Jirst form of 
property, of contracts, of testaments, then tries tn trace the 
subsocpient changes and their causes. Ihit as the (‘arliost form 
of ]iroperty, like the earliest form of law ilsc'lf, depiMids on the 
earliest form of social aggregation or of indepc'mhmt self- 
contained groups, a preliminary question arises : What was tlie 
earliest form of society itself? and then, What wen*- tlie sulisc- 
^ quent soeial scries ? because law d(;pends on the social typo 
or organisation, comes from it, and cliangi'S with it, whether 
primitive, Jewish, Roman, finidal, or modern. 

The fact is, on tin's question Afaim? gives two quite diiferent 
and wholly inconsistent accounts. Tin*. ])atriarchal family as 
described in the Book of (lencsis is his lirst conception of tlve 
primitive social organism ; later on, it is the Roman family 
under the pairia ]Joicdas, which lie 11 links was originally 
universal, hut which liad decayed exc-<‘pt in the Roman world. 
The patriarchal group is ideiitilied with the Roman family, is 
the lirst political society, and tlic commaud of the patriarch 
the first form of law. 

By this assimilatiem of the ])alriarchal family to the Roman 
family under the patria potet^tas lie is enabled, to make use 
of certain chaiiters of Roman law, in particular the history 
of the successive reductions in the polcfitaa over both the 
person and acquisitions of tlie childrc'n of the paterjamUias 
made during several hundred years down to l le. time of 
Justinian; hut his proof of its identity with the patri- 
archal family, as described in (Jeuesis, is very defective, while 
that of the former universality of the patria polesias is still 
more so.^ 

Buti again, Maine vacillates between tin’s conception of early 

^ 111 fact, his urgiiiiKMit amounts to Wi; t-Miinot diroctly pnn'c its 

universality, but wc can prove the universality of something else, wbie-h 
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society as ]iia<I(‘ ii]) of family ^^roiips on the Konian model, and 
a quite (lin'eroiit view iit wJiicli tlie social unit is ratlior tlie tribe 
or clan ruled by (iustoins, but directed by a ebi(*f ; a c;roiip, at 
Jirst iH)niuuinisti(*. as to property, in wbic.h of e.ourse the patria 
)wh'!<fa>< could hav(* no si,i^nilic,ance as to prnj«*j‘ty, be(\‘ius(^ in 
fjict until much later tli(‘re was none. The vi<?ws are far from 
cl(‘ar, and tin; two are (‘(‘rtainly iimoiisisbmt, out*, bein'' tabtai 
from the I\oma.n law and tin*, other froju (piite dillerent 
sources. Add that in the villai'e eominunity, ruled by a 
council of ehlers (»r headmen, wo have anotluT social ^rouj) or 
organism dilferent from tin', clan, like the Highland or Irish, in 
chapter viii., tniating of tin*, origin of pro|)crty, be gives us tin; 
social typos which, on his own showing, must repn'sent earlier 
stages of social aggregation. For pro])erty was originally held n 
in common by the tribe, it gradually becann* individual, was 
divided amongst the separate households, that is, familii's, 
which must accordingly have been, not the carli(;st but a later 
social ty])e. Which was really first, tin; tribe or horde; of 
kinsmen, or tin; single; family, the ])air with chihlren, is a 
diflic.ult (picstion, b(;cause every aggregation t)f kinsmen can 
be traced logically to a single pair. But let us postulate as a 
fac.t what is probably true, that then; was at one time gcaior- 
ally tribes with property in (Muninon ; and we know that 
private property in botli land and g(^ods was rc'acln'd : the 
question is, Li wdiat way'? What were the causes and what 
the stages of the. pr<KM*ss1 And we liave now to see how 
Maine deals with this qmjstion. 

§ 4 

However the tribe cann* into Ixurig,^ the property belonged 
to it collectively, espi;cially the land, and ])rivatc ])roperty (;ame 

was .'I protluct of it, “a mould loft ])y it, namely, agnatic; relationship, 
bat it does not follow tliat where we find tlie latter the former must 
luive preceded it, as is w^ell shown in MTiennau’s Patriardial Family ; 
and it appears there was an earlier stage, wlnae relationship was only 
recognised through the mother. 

^ It would appear to be an exjiansion of the family, the single j>air ; 
fioo Ancient Lmn^ cliajj. v. p. 128 . 
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from 'Hhc gradiml diseiitan^lcmoni of the separate ri'^hts of 
individuals from the blended rights of a (joiuiiuinity/^ Tliis is 
sullieiently abstract; Jind he proceetls to give four examples of 
the stages of transition' —the Higliland elan, and tlie Slav, the 
Hindoo, and th(i Russian village eonnn unity. In tin; Early 
History of Institntions lie gives a fuller and better Jiccount of 
the origin of landed property. In reality he gives two origins : 
one the sanui as that just stated but more clear, the second a 
new one, namely, ownership by the Chief, because the Chief 
from the first had a scjiarate portion of land assigned to him, 
as well as, we may presume, the choicest things of other 
kinds — the best horses, later on the finest swords and armour, 
the choicest raiment and woven fabrics, etc. Here was one 
beginning of private property in land, and this pri^ccMlcnt was 
copied in subordinate cases; some land lieing assigned as the 
“ appanage of ollice.” The rest remained the common pro[)erty 
of the tribe, or in other cases of the villagi*. community. 

The land itself was the natural “solvent of this natural 
communism.” It was divided into (M]ual portions, and the 
jiossession assigneil to s(‘parate households ; the portions were 
changed by I’otation to secure greater equality, or it was 
periodically redivich'.d. Hut each one had the ])rodiice (»f his 
(nvn labour for the year,, or until the. next riMlivision. Hut by 
(legrees, Maine tells us, “as the. common ancestry fades away 
from indistinctness, and the community gets to consider itself 
less an assembly of blood relations than a body of co-villagers, 
(•ach household clings with increasing tenacity to the allotment 
wdiich it has once obtained, and redivisions of tin; land among 
the whoh; community, whether at fixed peuiods or at death, 
bi'c.ome rarer and rari;r, and at last cease aliogetln r, or survive 
only as a tnidit ion.” ^ 

And thus we cniiie. to private pro]>erU' in the cnhivateil 
tribe-land whiedi wais originally held in coinnion. IhiL (lie 
lieath and waste still remained common. The |u*oc(‘ss of 
transition, he thinks, must have been slow^, biicause in some 
places the old system still exists. It was due to, or in some 
cases hastened by, ]jrcssuro of pojmlatioii. 

^ Ewrly IJUtfu'y nj‘ JfisCi/nUunif, p. 169, 
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There arc several stages in tJie transition from the priinitiv( 
communal to [xrivate owjiership, and alJ these successive stages 
can he still seen simultaneously existing, because the social 
W(trl(1 is full of survivals,*^ owing to the obstinate conservatism 
of custom, csj)ccially in rural and agricultural communities. 
Thus we have still the house communities of the Southern Slavs 
on the frontiers of Austro-I lungary, in Servia, in llosnia 
ami Herzegovina; tlie Hindoo joint family and the llussian 
village community, each of which groups holds property less 
and less of a communal character ; till finally in tlie Hindoo 
village community there is now scare.e any traces of the 
original collective jirojierty. The increase of population in 
India led to the introduction of outsidi'rs, which was not the 
liaso in tlie Kussian villagi*, which still pr(‘serves in the ATir 
much of its original features. Still the tendency in all cases 
is, even in the house communities, as do Lavehiye tidls us, 
to individual instead of colh'ctive property. The attraction 
of the large towiis for the more energetic and individualistic 
meiidjers tends to break up tin* house communities. 

In early times the tribal laud was inalienable; nothing 
short of conquest could transfer it to others. Even then the 
land was not usually tak(m from the tillers, but only a trilnite 
or rent Avas exacted by tln.^ «.*onquerors, and servile communities 
were not unknown. Tlie same Avas lriu‘ of the portion of the 
sub-tril)c or sept. The, land c.ould not be alienated, except 
in cases of “ extreme m‘e«'ssity,” and even tlnui the (’-onsent of 
all was nec.essary. Iriveii when landed pio|K*rty berauie all ])ut 
]n’ivate jiroperty, it was dini<*ult to alienatii it.^ And the liistory 
of |)roper1y, a<*cov<ling to Maine, consists largely of successful 
attc.apts made, to ovM'rcome the dilliculti(‘s [»laced in the Avay of 
easy transfer. 

One devic(5 was to classify ])roperty into liigher and lower 
kinds (like tin'. Homan lies Mancipi, lies A^ec; Manc>ipi, Knglish 
real and ]>ersonal property) ; and to allow the latter to bo con- 
veyed with l(‘ss l(\gal formality; then the advantages of the, 
sim[)ler conveyance becoming apjiarent by degrees, the sim- 

^ Of tins tlic Jftwisli iiistitutii)!! of Jubilee, by which in tho fiftieth 
year laud reverted to its former owner or his family, is an example. 
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plicity is communic.'ited to the higli(.*r kind. Thus the tendency 
in England is to assimilate tlu; conveyance of land to the 
more easy and simple transfer of personal property. A second 
device was to distinguisli j^roporty into classes according to its 
source, and to permit greater freculoiii of alienation of one than 
the other. Thus within th(i ancient Hindoo family the father 
could alienate what he Ijad specially acquired, Imt not the 
remainder of the family jmjpci ty ; in Homan law the son's 
private acquisitions (ej/. the soIdii*rs’ booty) miglit he disposed 
of as he pleased, Mcr vivos or hy will, hnt what was made 
tJirougli tlie fatlier's capital Iwdonged to the fatlicr. 

Another most imjxn'tant device ])y which ]»roperty miglit 
l)ecome soparattid from its original owner, Avludher individual 
or tribe, was “nsucapio,” the prescri[)tiou of the moderns, a 
device of the Romans, hut copied, after much opposition from 
the canon lawyers, into all legal syshmis; the essence of 
which is that possession undisturbed for a certain length of 
time, varying with the kind of property, purifies aud eonlirms 
the title of the possessor as against the original owner, provided 
his possession began hondjhla, and his title was acqiiireil in some 
oju; of tlie legally recognised mod(*.s. Tlius possession of land 
for two years and of moveables for one year transfcrreil 
ownership from tlie original owner to the |)ossessor. But as 
it appeared to Justinian that owm*rs were too liasily deprived 
of their property under these sliort periods of prescription, ho 
changed tln^ time to ten and tlniM? years ri'spectively. Rre- 
seri2)tion was specially useful hi tin? Romans, who often lield 
l»roperty under defective titles, owing to some sliglit omission 
in the ceremonies necessary to convey land, slavi's, or caUl(\ 
To the moderns it is also of groat utility as putting an end 
afl:<T the- ]irescrihed time to disjtnites, esjice.ially ftcr civil wars 
and revolutions, and to the “comjKising men’s estates,” as it 
is expressed in the Act of dames r., which lirst recognises pre- 
scription in the form of “ a true statute of limitations of a very 
imperfect kind.”^ 

Maine- adds that tlie Courts, espe<aally the Eipiity Cinirts, 
leave greatly inlhiem-ed the history of ])roperty, partly by 
' Imu'. I*. 285. 



360 ENGLISH POLITICAL PHILOSOPHY 

creating now kinds of property, hut rhieiJy hy the insinwiU^d 
influGnco of the frniners of equity systems into the minds of 
l]io judges. And tlion lie conchidos Jiis iinporfect Jiistory 
of property hy giving a brief account of the origin of feudal 
ownership, which he thinks was modelled on the Homan 
Knipliyteiisis, ospeoudly one species of it, excmplilie.d in ilic 
military tenures of land along tlic frontier, in which case 
there was a double ownershi[), and land was held in return 
for military service, which were the two essential features of 
hnidalism. 

lie again takes up the subject in the llidory of In- 

stHufions, and ho there shows more cl(‘arly how land passed 
slowly hut surely fnnn tribal prop(*rky to houseliold or family 
|)rop(irty. Tt passed tlirough th(» changes earlier in England 
than elsewhere, and more completely, as the English village 
community, the Mark, was dissolved and transfornuHl into the 
Manor much earlier. The waste lands and the common lands 
mostly hecauKi enclosed by the gr(*,at landowners. England, he 
thinks, is committiul to tluj priiici[>le of privat(‘. ownership in 
land, in S])it(*- of rec.ent attacks on it (wlii(*.h Ju^ considers equally 
ap[)lical)le to other forms of prop(*rty). It is tlui most fruitful 
in results. Nothing hut tlu^ |)rinciplc of privahj property coidd 
have produced the marvellous cultivation of a whole continent, 
like that of North America, within such a short time ; “from 
end to end and from sea to sea,” as he afterwards repeats.^ 

§ 5 

Tt is rather the history of landed j)ro])ei’ty that Maine has 
h(‘en dealing with, tlnnigh the history of pm-sonalty is also 
slightly and inci<lentally trc;i,te‘d. 

Ihit e,ven wliere private, ])roperly in )»o|li laml and goo»ls had 
been recognised, the rights of property weie fnnnerly more 
restricted than now. Property was rath»*r family [»roperty; the 
father lield it for the family, and <*«iuld not givti nr luspieath 
it niitsiile of the family. Ifis grown-nj) sons had partly <*r(‘ated 
it, and they, as well as the law, prote,c,t(‘d it, and it was not 
^ Pop, GijvL This is also Beiitluiiii’s great illustration, supra, ]i. 2‘23. 
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ilic futlici' couhl cilidialc it li'oiii tli(;ni. Wliat was 
.solely 'I'l*' 1-0 I'lic fiitlior’,s own exertidiis he mi<fht aiipoiiion 
at his pleasure among, si liis children, as the patriarch Jacob 
gave out of his own aeqiii.sition.s to Jo.scph a larger portion than 
to his brethren.! But the idea would not occur to the father 
of disinhesriting or paR.sing over lii.s children for more distant 
kilulml, still less straii|L![t.‘rs, tliou^li in ojirly lloniiin times this 
IL'encral view .'ippjirciitly was not tnk(‘ii. Tlie pairia potestds 
was unlimited at first over ])ot]i the pcM’son and the awpiisitions 
(jf cliildren. All that resulted their labours was regard(‘(l 
as the father’s property, and apparimtly the. father could will 
this away from tlui family if he chose. The words of the 
Twelve Tables are extdicit: “Uii lo'^assit super [)eeunia tute- 
Javc siUB rei, ita jus esto.” This remarkal>lo freedom of hecpiest, 
so much out of kee[)in^' with the usual ideas of the time, lias 
puzzled many. Maine’s exjilauatiou is, that the, testamentary 
power was valued hccausc it. enabled a man h.) [irovide for his 
emancipated and hmic(‘, best beloved i^hildnui, who wouM he 
Icf'ally exeduded if lie c-oidd not make a will in their favour ; 
not tliat ho would dream of disinheritin'^ his other (children. 
L(ijj;islators did not contemplate his doiiiLf such a thin", 
and heiici* did not make laws to pnjvent it. They ^ave him 
powiirinUie only case they tlmu^ht he would he likely to desire 
to use it. This is a "ood (‘Xplaiiation, hut liardly a sufiicieiit 
one, as it does not agree wvW with suhsiMpieut laws made to 
])revent tlic heir or heirs from hrung left destitute. It would 
rather appear that as the pairia po1iii^!a>^ was so very extensive 
during life, as all liave remarked, it w'as in k(‘oping with such 
excessive pow-cr that lie should have tin? like over tin? projxu'ty 
after death, t(» give it as he pleased, even to nllu; ’ relatives or 
away from liis children to liis I'rieiid.s ; (‘.\ce.:sive p')wers over 
the si»its acipiisilions in life imjilyiug excessive ]»u\v«‘rs over 
what he felt to he /I'/s jinaM-rty after de.alh. 

(.ku’tain it is that the ])ower was freijiiently math* use nl, as 
tliere, were several laws passeil to prevent the heir from being 

^ The words of .TiU-o]) :iiv I Iwivi- to thfo one ]M>riion ahovo 

thy hrctlireii, Avhieh I took tnit f>f the. hand of the Anioi'itc witli iiiy 
:iv.'(>rd and with my how’’ ((.icn. xlviii. 2‘2). 



362 ENGLISH POLITICAL PHILOSOPHY 


left bare. Of those, the most important was the famous Lex 
Falcidin., in tlie reign of Augustus, B.c. 40, which secured at 
’ least a clear fourth of the estate to the heir, while three-fourths 
might 1)0 bestowed in legaei(\s — a principle which, to prevent 
evasions, was afterwards extended to gifts inie7* vivos, and to 
l)equ(?sts in trust {fiihiicoimnissa), by which the heir was re- 
(piestcd to transfer the estate to another. Besides this, we find 
laws to provinit the children from being passed over; they 
must be expressly disinherited or the will would be invalidated, 
and then they got the bomdit of the laws of intestate succes- 
sion, wliich divided tlui estah*. cfxually amongst tlieni. 

Further legislation secured to the children a certain portion 
(Itujifima poriin) of which they could not bo deprived, except 
for serious reasons, such as attempts on the testator’s life;, 
accusing him of grave crime, etc. 

In tlicso cases we Jiavc a reversion to the more natural and 
general idea, that tin* [iroiicrty belongctl to the family as a 
whole, wlialcver dillerences the father might make in a 
testsnnent in favouring one rather than th(‘, others. 

But a dillerentiation in the mass of ])ro})crty came when 
the son was allowed to hav(‘. a separate proi)erty during his lif(‘- 
time in his (»wn ac(Xuisitions, over which the. father had no 
control after denth. The idea, in fac.t, cauu‘ back under the 
influence of natural laAV, that all llie children had natural 
claims and expectations on the father’s proper ty, and that what 
the son, being a soldier, or an oflicial, acfjuii’od by his own 
exertions, should belong to himself. 8n that the children got 
relief in two ways from the law, both during the father’s life 
as rcs])ects cci’tain acquisitions pt'rnlia, and after his decease 
by restrictions on the testamenlary ])ower. 

Tin*, unnatui-al fi-eedoiii of biMjuest and the unnatural range 
of the pa! rid W(*re botli greatly con tracked, and the 

improved law has desccndc‘d to the. tuodern systems of Western 
Europe, Enghind excc])ted. In the case of iritestale succession, 
in like manner, jlu! rule that pr’evaile<l at Rorrn^ of equal slrai’cs 
to the (drildr’c.n lias d(*sce!rde<l to tin? ino<ler*ns, (^veept as r(*ga»(Is 
landed })roperty in England, wliich is subject to the rule of 
primogeniture. 
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According to Maine, tfic freedom of bequest tliat exists 
in Kngland was origuially (Ims to the inihiciice of ju'iiiiof'eni- 
ture. It is in no way connected witli the early frec<loni <»£ 
bequest of Roman law. But though aii “ accidental fruit of 
feudalism” and primogeniture, freedom of bequest is totally 
diflercnt in spirit from “a system like the feudal land l.aw under 
which property descends com[)ulsorily in |)rescribed lines of 
devolution”; and, on the whoh?, he thinks it lias worked well 
in this country as compared with the system in Branco.^ 

§ 6 

Next to pr»)j)erty, perhaps more than property, contract is 
the great legal catcigory on which society and social life 
d(ipends; and Maine gives us a very interesting hut inconqilete 
history of contracts, tlnur origin, their kinds, and tin*, gcuimal 
changes in their legal formalities. His account is taken largely 
from the Roman law, wliere the niatmaals for a hnig history of 
(jon tracts was already at hand. 

In tlie earliest times, and in the simplest su(.*ial groupvS, 
there is small spaci* for (contracts or (amtrae.t law, whether we 
consider the patriarchal grouj), Avandering and non-agricultural, 
or, later, the clan or tribe, or oven the village (•ommunity ; in 
none of these cases is there much room for contracts between 
indiviiluals inside the group, while individuals of dillerent 
tribes or clans could make no contracts that would hind without 
tin; <*A)nscnt of the cliicf ; or in cases of the village, community, 
without the consent of all thi^ villagfM’s or the lieahnien. 
Only the chiefs or heads could mako eontraets or CAnumaiits, 
Avhieh were more of the nature of treaties, acA ‘mj)auied with 
cermnonies and s<)lemiiities. For another reason, Idaiue informs 
ns, the iS|)h(^ro of contracts in all (?arly law was limited. The 
special virtue on Avhich the fullihnont of contracts depends — 
namely, good faith, fidelity to agreements -is a slow and later 
growth, as respects all jiersons outside the tribe, who werci 
naturally looked upon with su.'pi«;ion, and as proliahle enemies 
the nearer they were. To their tribal kindred they would he 
' Anci( id Lau', |»p. 22.', 226*. 
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true and faithful, but to outsiders only if it appeared profit- 
able, and broach of faith was very coTiiiuoii. rerfidy, the 
skilful evasion of engagements, was even regardoci rather as a 
virtue, for which a licro like Ulysses was i)raised, so that, to 
induce men to fulfd their covenants, oaths had to be added 
to the other (icrcmionies accompanying their making, the wrath 
of f lioir sj)ecial deities Ixnng invoked in case of breach. 

Jhit when society jiassed on to a more individualistic 
stage, as the cohesion of the primitive groups gave way, as 
individuals, heads of families, Avere allowed to have property, 
r('-al and personal, and afterwards their children, there grcAv 
more and more room, and more and more need, for contracts 
and their legal enforcement as between individuals of full age 
and not under the ])owcr of another. Accordingly we find in' 
aiKjient law that promises and contracts in certain eases were 
enforced, provided the due ceremonies, the prescribed forms of 
Avords and gestures, Avcrc c.oni])lctcly observed, the requisite 
witnesses present. Gradually the ceremonies were reduced, 
the Avitricss(js dispensed Avith, the form of Avt)rds relaxed or 
disj)en.sed Avith altogi^tlier in certain important cases; the law 
in this final stage only inquiring if the promise was made, or 
the mutual agreement come to, Avitliout regarding any form of 
Avords or ciiremony. 

All this is best illustrated, aciairding to Maine, from Roman 
law. The earliest Roman (.‘on tract Avas the Ni^onim^ AAdicn*. a 
contract and a eonveyance an* confuscil togettler, a simplified 
form of which Avas the verbal contract or stij)nlation (in Avhich 
questi^.m and answer corresponded). A promise had to bo 
mad(i in a S(;t form of Avords. All kinds of engagiummts could 
he made in this way, hut tln^y Avere. not legally binding unless 
jiia<lc in the proper form of wools, though e.oiisideralile latitmle. 
was allowed in ^ir course, <if time as to contr.‘i(!ts lietween 
imlividuais of full age and not under Mie ptiAver of anothm*. 

Then we come to a rmiiarkahle. class of e,ontracts, ca]lc3d 
r(*Ml contracts, because on the bailment of a real thing, by this 
mere fact, Avithont any ff»rmal promise or aTiy ceremony, the 
laAV presumed an engagement and j^ressed on one party ai\ 
obligation. These, contracts Averc of a very [icculiar kind, and 
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must have arisen in every Koei«‘ty tliat had rea(^lie<l private 
property. There were four nf this ehiss— or pledge, 
mutuum^ dcjxhntiiin^ and cominodatmn. Of these tlic first, 
which is an extroTiady old device- for raising money, still exists, 
and has grown ever nnu*e and more important. The, history of 
pledge in Roman law is interesting, hut iMainc' <loes not give it. 

Pl(;dge, arises, in Roman law, wlion^ an indivi«liial for the 
loan of nnnie.y oi* sonn;tInng nrgcmtly necMled d<‘j»osits some* 
otlier property with another, in wliieh case tin*- law casts tin* 
oldigation on the othm* to ri'store the property on thci repays 
mciit of the loan tog(ither Avith interest. "I'his was the origin 
of mortgage and of all other forms of pledg(*. that exist in our 
time. At first in Roman laAv the property was conveyed with 
all the mass of customary ceremony, but with a right to recon- 
veyance if the money mlvanccd were repaid on a day nariKul 
(Jiducia); but as it might be sold meantime or pass into tln^ 
hands of third parties to the loss of th(i borrower, tin? Praotor 
came to liis rescue, and in his Etlic-t laid down that the property 
should be restore<l (Jii the debtor oUering to pay the amount 
advanced. A further improvement in the law of mortgagts 
took place when the property pledge-d was allowed to remain in 
possession of the owner in certain cases where such an arrangc?- 
ment was benelicial to both ])artics, as in the case? of land 
pledgeil hy its owner, or the cattle and implements of its cul- 
tivation by a fanner as security for the rent. In the- case of 
pledge there Avas a contract on both sides ; in the otlier three 
cases the contract is unilateral. 

The second contract has a peculiar interest, as Savigny, the 
great authority on Roman laAv, considers it the earliest contract 
of all. This is mutuum^ Avherc a friend lei ^ to another a 
certain quantity of Avheat, oil, wine, moiu?y, etc., in general 
tilings admitting of number, weight, or measure, in which 
case the law placed an obligation (»n the i’(jc(?ivor to reshirc 
the same (luaiiLity and of as good (piality. It was really a 
gratuitous loan, a friendly act, not an economic transaction for 
prolit ; and here, acc-ording to Havigny, hiAv first felt called on 
to protect property, lest an oAvner’s kindness and eoniidenee, 
or perhaps humanity, should be abused to bis hurt and he 
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made the iiKiaiis of robbing him by the party benefited, and so 
of disconrjiging a useful aid to men in necessity, especially 
ill early tiim's. It was tln^ earli(‘st contra(;t, because it was 
more urgent to protcict ]iro[>ei*ty than to (uiforce promisiis, which 
it did not undertaken till later. This is not Maine’s view, who 
thinks that the verbal promise or sti]>ulation was earlier than 
any of the riNil omns, for wliie.h, howtnver, lie does not ai)poiir 
to give satisfactory j‘(*asons. 

The next real contract was where an owner 

deposits a thing for safe keeping with another but without 
payment, in which casen the law vests in the depositary the 
obligation of restoring the thing or its value, and required 
ordinary, but not the highest, degree of care on his part. 

The last is commodcitum, where a person borrows for his 
own use and conveiiience, in wliich case the highest care is 
I'xae.ted liy law, with thei restoration of the identical thing in 
iluc time, as agreed upon. 

None of these contracts could take place*, in the patriarchal 
stage, or the tribal and communistic or senn-comniunistic stage, 
as they all imply private property. If a j)l(*dg(*. we.re given 
for a loan of money or cattle by one chief to another, then 
it would depend entirely on tin?, good faith of the mortgagee 
wludher ho restored on redemption, there being no law to 
enforce it. It would not be a legal contract wliere there was 
no law, but only omt bimling in honour or morality; but, as 
Hobbes says, covenants wliere th(u-e is no sword to keep all in 
awe are mere breath, and the person in necessity, the mortgagor, 
woidd suffer, save wliere lie could protect hinis(*df as the haroii 
under the feudal system when he got nioiujy on pledge from 
tli(> Jcwdsli loTuler. Instead of jilcdgo, under tlie earliest 
syste.ni a child in need of money or other special corninodity 
wtuild eruh'avour to get it liy an exchange of some other things, 
lie would not part with any of his property without getting 
the most i)ossible in return for it, and there would be little 
room for pledge. 

MntLiuin and commodatum miglit havii jilace, though rarely, 
as l>ctw(‘.cii friendly or federated chiefs, hut not in the case of 
their followers or dependants until they had private property. 
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whon th(iy iniglit arise, wiiliin oadi lnh(*. with respect to articles 
of such iiro})(‘rty. 

The foiirtli ehiss of Koiiiaii contracts, called consensual 
contracts^ is also rcniarkabh'. Tln;sc contracts, like some of 
oiir own modern om.‘s, wenj nnolc hy iiicie inntiial agrocment, 
witliuut any special form of words, or without any deposit of 
things. There were four, the lirst three of which might be ; 
guessed a in'iori ^ — buying and selling, letting and hiring, 
[)artnership, and mandate; the last somewhat analogous to, 
but not the same as, modern agcnc.y. Tliese cAUitracts were 
early freed from the usual cumbrous c(a*emouie>5 in order not 
to impede transactions of daily need and c.ouvenuuice, or clog 
the wheels of trade and busiu(‘ss,-- in short, to facilitate the 
eepnomie, and so(;ia.l life generally ; and the Roman lawyers, 
tinding these contracts by mere agreement everywhere in use, 
called tlumi contracts /ur is (jfmtium. 

All tlie contracts of wliich we havi*. spokmi w(;re legally 
<jiiforccable, hut a mere promise not put into dm*, form did not 
hind, was not (mforceable, nor a mere promise or agreement to 
{fivvy until Justinian made smh jiroinisos binding (probably, as 
Hunter suggests, to favour ridigious gifts by prevemting the 
promisor from gtung back on liis word). 

Thus then, finally, the Romans had arrived at contract law 
^substantially the same as tliat in modern legal systems, and 
these in like manner have been slowly evolved from the time 
when contracts wtn’c few and ceremonial to the present time 
when they are numerous and made by mere agreement, the 
(ixeeptions being in the case of important transactions in English 
law, sucli as i-ontracts under seal or certain e.oiitracts under 
the iStatiito of Frauds. 

The result of the. whole evolution of (•.oni>‘act iMaiuo 
^ expresses by the formula that progressive societies “pass from 
I status to contract,” or from that comhlioii in which each one’s 
position is settled legally and socially at his birth, to liiat in 
whiedi ea(‘h one forms it for himself by contractual relations 
freely entered into. And, in fact, the whole of our modern life 
and its expectations, all social and economic intercourse, all 
that we. eall freedom, de]K*uds on the power to make contracts, 
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and on their enforcement, if newssarj, law, or the award in 
certain cases of compi'iisation equivalent to the loss sustained by 
non-fullilnient. TJiere are, liowevcr, some exceptions in the 
interests of justice or the general weal. Some contracts (as in 
Roman law) arc*, invalid, as contrary to Jaw or morality, some as 
contrary to publici policy; those* made*, under fraud or mistake, 
bc'causc^ ill those two cases, undc‘r a knowl(*dg<i of the rc'al facts, 
the (iontrac.t would not have bc'cii made; or iinchn’ force, or 
threats, or “undue inlluencc^,” because the contract does not 
express the real will of the person (;oerc(‘d. The* rule is tliat 
men should bci (ioiupelled to fiillil those? of their engagements 
that are marked oJf as l(‘.gally binding, to prevent disappoint- 
ment and pain, to promote the general good, and to reiilise tin*, 
general sense of justice. 

The large area of contract is the most characteristic fact of 
modern society and of its c.ompl(*x and multipliiHl relations, of 
our enlarged , and expandc'd life, and expanded freedom, the 
conse({ue.nce. of the cnlarg(‘mont of contracit. At first, contract 
played little or no part, tlu*re being no room for it under the 
primitive system of the jiatriarchal family, or the tribe, or 
village (.*omrnunity, the (3X[)ansion of tlie family : now it is 
otherwise. Contract is all in all. Rut our modiirn Communists 
and Collectivists would restore, and restore at a bound ap 
parcntly, the old system, as far as possible, by the abolition of 
private property and inciiiiality, and of free contract, Avhich, if 
permitted, wouhl soon restore the inciiuality. By the “national- 
isation of land, cfipital, and the means of (*xc.hange,”^ by the pro- 
hibition of fr(*(i contract and a new organisation of labour, it can 
be all done easily. It will, however, be a more diificult matter 
than th(jy think, to rev(*rso a system the result of an irresistible 
evolution, as iiTCsistilile as the laws of growth in a living body ; 
a system, which was slowly Imt surely ri'aeheil in all the ancient 
civilisations that have perishtMl, — the Assyrian, the Egyptian,- 

^ As recoin itKMiclcd at the Trade Union (.^nigross at Norwich, 18U4. 

^ Assyriologists and Egyptologists have dcciplicrod iiis(‘ri})lious prov- 
ing the existence of a developed law of jonperty and contract amongst 
the Assyrians and Egyptians, just as the Old Testament shows the 
same with tin? Jewish people. 
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the Greek, 110 leSvS than the Roman ’ wliich has again been 
slowly reached by tlic independent and se.parate development 
of every State in Europe^, all of wlii<*li liave passed throngli the 
same stages to tin*- saiiKi final result. 

But what has everywh(*r(‘. and always been reached under 
every civilisation .shows an irresistible law of evolution or 
growth, a law of social ])Vogre.'^s, one of the great laws that 
iVlill was ill quest of. It has been largely assisted, no doubt, 
by another law, the law of natural selection, aiul the struggle 
for existence, and by the ]>sy(djologit*.al law, that man is 
fundamentally an animal d(‘sirous uf ]>roperty, as an extension 
of his power and an expan.sion of himself, — i.s, in fact, tlio 
egoistic being which he always was. To rcv(‘.rsc all this 
would, we beli('ve, be wholly impossible ; but the attemj)t, no 
doubt, might b(». nuuh*; it would lead to the temporary dis- 
solution of society, if .successful. Ihit .society w'ould be re.stored, 
would ris(i Bluenix-like from its ashes, because tbe human units 
being unehauge(l, after a ])ainful and costly (‘X])eriencc tht^y 
Avould fall back on tlnur prior oxpcrien<.*e ; and the institutions 
of ])roperty and contract temporarily eclipsed, nnder wliich they 
have on th(} whole so wonderfully prosj)oi*ed, would he restored, 
and with them wealth and freedom >voul«l retuni. 

Pro|)erty can ind«>ed lie soiiU'what more rationalised, and the 
laws of its a<*quisiii()ii made im»re ju.^t, hut the ])Tinciple is 
sound, i.s the life of .society. TJie. s]»h(;re. of free contracts 
may be rednce<l in certain ilircctimi.s, and tbe spben; of unjust 
contracts or tbos(‘ made nndi*r midne inlliK.Mice ; but in the 
main freedom of contraids must be presm-ved, and fri'cly-rnadi'. 
contracts onb)rco<l ; and this, f »r the well-being, wealth, happi- 
nc.ss, and free<lom of tlie greate.st number, uul less tbau for 
that of tbe. rich and well-to do ela.'^scs. Ou all Uie grounds of 
utility, of justici*, of reason, and necessity, the system must 
reiuaiii in subslnuee j and all that .s1ale.''’uu’ii I'aii do is to re- 
move jiroved injustice under wbicb the working classi’.s may 
sulfer in tbe iiiattiM' of C(»ntrae.Ls, by fnibiddiiig e.oulrae.ts in 
certain case.*<, as in others tbe jmlgt‘s may relu.'-aj to eiiforire 
contracts where their igiuirance or extreme m:e.e:'sily may have 
been taken ailvanlagc of to their detiiuient. And such partial 

24 
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retreat of the law in certain directions is right and couipatiblo 
with its general tendency to favour freedom of contract. 

§ r 

Maine’s earliest work was hold, original, and suggestive*, hut 
it was also iiiconi])letc in parts and sometimes erroneous. These 
deii(‘icnci(3s lie tries to correct in snhscMj iierit works, wJiich arc 
largely of the naturci of revisions of theories and generalisa- 
tions laiil down in his earliest work. Thus Ids account of the 
origin of cushuns and customary law heing admittedly Avrong, 
he Avrote an emending volume {Early Law and Ciidoni) ; his 
aeciuint of tin*, village community being imperfect and too 
limited in range, he Avrote Ids VUlayp CoHnnuiiUies of Hip. Kad 
and. in whi(;h he shows lioAv universally prevalent this 

s(>eial ty])e Avas in earlier times. Meantijm*, new light having 
b<‘en throAvn not only on the former village communities, Imt 
also on the origin of landed pro])erty by the impnries of Nasse, 
Yon INfaurer, do Lnvi‘l<‘ye, and others, into dillc'rent early 
(Munmunilies, suggested to ^laim*. an examination of thi* early 
laAVs of Ireland, Avhich had never been inliuenced by Komaii 
law, Avldcli therefore might be expeetetl to throw further light 
upon tin* rpiestions Avliich eldelly iulen'sted him — the origin 
and developjiient of laAvs, of government, and of property in 
particular. Ts'or was lie disji^ipointed. He found clear traces 
of the origin of lamled ]»ro])erty, and tin* causes which led Ua 
it; he foun»l liglit thrown where it Avas least to have bcum 
e\p<;cted, namely, on the origin of h'udalism, and on the 
“ })assage from inclioate to complete feudalism,” also on the 
origin of arislociaeies, on prindtive. marriage., and the ])assago 
from polygamy to monogamy ; Avliile agai/i, not from early Irish 
law, but from the Iliiuh»o lawg in conjunction with the Koman, 
be is able to give something like a continued history of married 
AVonu'iVs prop(‘rty. 

Hut In? Jiad also gradually found that ])e had undertaken a 
larger task than he, had anticipated, (iv»*n though lu*. limited 
hiins<ilf to ])i‘ogressi ve sochdics, ami to thi'<‘e raee-s, the Aryan, 
Smnitic, and Uralian ; that the origin i)f laws biiplied also the 



MAINE 


371 


of ousioniR, tliai iiii iii(|uiry inio the cnrlifsli sucijvl 
j^ffoiips Jiiid su])S('(juonl ami fusions is not an 

easy task ; tJiat in rei^ard to the earliest .social unit he had 
to choose hctwceji tin*, patrian'hal family, tlie Roman family, 
tlui Rcmian aonatie. yrou]), tlui Hiudo») joint family, the house, 
community, the villai^e. conimunity. 

lie decide.d iinally for tlu^ ]>atriarehal family, identili(Ml witli 
the Roman family uudi'i* tin* iiaterfamilias, as tin? primitives 
t^^roup, the unit of later a«»;<;regatioiis, a union of whie.h, sprung 
from a common ancestor, forms tlie village, community and the 
tril)o or clan ; while, a. further union of tli<‘.se. last make,s the raition. 
This was his opinion wlioii h(‘. wrote Ancicn/ Law. lie still 
a.dh(*ri*,s to it, in spite of objections, in the AVir/// J/ixfnn/ of 
Juiilitufiom, ‘‘The most nearly universal fact that can he 
asserted respe(*,ting ihe origin of States is that they w(!r(j 
formed by the coah'scence of groups, the, original gron]> lia-ving 
been in no case smaller than the ])atriarelial family.’^ Thus 
“the hamlets of Attica coalesce to form the Athenian Stab* ” ; 
and thus “tli<! primitive Junnan 8late is formed ])y the 
cuale.sccnc,e of the minub; communiticjs on tin*, original hills.’* 
Ihit in a later stage great States an* formed otherwise, hy 
coiKpiest, one (roiiimunity con(]uoring another, or one chieftain 
at tlie heail of a single cominnnity or tribe sul)jugatiiig great 
Tna..sse.s of ])o[)ulal;ion. This was the ease with India, which 
has been repeatedly overrun by e,on(|ueror.^, who yet left intae.t 
the primitive village community with its local government and 
customs, which iu Western Europe has Ijeeii generally more 
or less destroyed, except in Russia and the Slav I’rovincos 
outside Russia. 

But again, as he had laid down {Anrit nf Lau) that the “civil 
laws of States iii>’t malv(3 their a])pearance. as the eonuiiamls of a 
patriarchal .sovenngn,” and a.s lie also allirnu'd tliat laws te-ml 
ill the course of tiiiu', though not at lirst, to be more a,ud more 
tin*, command id the sovereign, it is jieeessary to impure into 
tlie origin of sovereignly, Avlietlier of one or a body, and the 
dillerent kinds of sovmeigns ; and this inelndes the origin 
of legislative bodies like our I’arliaineut. Moreover, as the 
sovereign was sometimes an aristocracy or uligarcliy, the 
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question of the origin of nristnerneies and their differont kinds 
arises, wlictlier of the military (ilass, or lawyers, or priests, or 
iiKirely rich men, all of which matters arc touched at in his 
JtJarlf/ lliiifori/ of Irmf ifufioiiH. 

Ilis ac(j()nnt of tin*, origin of kings and aristocracies is 
interesting but imi)erfi^ct. TIk’; chief of a tribe, made up 
ultimately of patriarclial faniilic^s, is the earliest king, lie has 
all the natural attributes; he is captain in war, supreme judge 
in peace, soiiKitimes liigh ])ri(‘st, llioiigh in time, if his 
dominion increase, he may depute tlu^ two latter functions to 
otluTS. Such were tlie patriarclial chiefs of the Jlible, the 
Arab sheik, the cliitd’ of a large Celtic idan. 

Aftiii* the downfall of the grand fabric of the Uoman empire 
ami a long period of confusions, invasions, and coiupiests, of. 
migrations of peoples and trib(‘s, the feudal system slowly arose 
out of tin* (diaos, aiul linally established its(‘lf over the greater 
part of Kuro])e. According to Maine, the chief result of tlio 
“ feudalisation <»f Kurope” was “the conversion of the mark 
(or German village c(»mnninity) into the iminor,’^ and the 
transmutation of the patriarclial clihd’ into tlie, feudal lord; 
the king, whether of Kngland, France, or else*, when*, being 
only a larger loi’d, infci' pares ; csfiecially was this tlie 

case in Fram.*e. Thme was a natural hmdency to feudalism 
all over Europe, though the “germs of feudalism” must, lie 
thinks, have lain in the old Aryan (‘ustoins, awaiting their 
favourable opportunity and conjumdnre of circumstances to 
grow and ripen. Even in Trclaml, wIktc tlu^ feudal system, 

, strictly s])caking, did not «*xist, soim* of tlie chief featun's of 
feudalism wen* pnaluced. In strictness, feudalism consisted 
in the b uure of land on conditions uf military servicci and the 
])aymcnt of C( itain dues. I>ut in Ireland land was plentiful, 
Avhih? in i*aily times tluj instruments of judtivation were scarce, 
and thus 't was for the. use (>f the chiefs c,attle that services 
and dues wciv remlcriMl ; hut the. same ellijct was ])rodu(ied 
by Ibis means as e.lse.when; by commendation, which was the 
es.sence of feudalism. 

The feudal cdiief was esseaitially the ])atriarchal chief “who 
had passed through tin*, crucible of feudalism.” Elsewhere, he 
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says tlifit ih(; foiidnl ^jroup (tlio not a true arcliMi'c .Lonn]), 

since its nicnil)ers wen's not kinsnion, Imt for tin* most. p:irt 
strangers recruited l)y infcud:ition an<l c.nntract. The latter is 
triifi ; hut if s«», it is not <*Msy to see how the feudal lord was 
essentially tlu^ patriarchal chief reviveil. Thc^ essence of 
feudalism lay in its lelalion to the laial ; it was landhohlin.t^ 
for military services; to the. feudal lord the s('rv'i(Ui and dues 
were remhire.d. irence the feudal s^roup Mas dillereiit and 
the feudal lord w'holly unlik(‘. the j)atriarc.ha.l chief, who claimed 
to rule liis kinsimm from heint^ the most dinuit in (h'scuuit fnmi 
the first founder of the race. Tlie patriarchal <*hi<‘f ruled 
kindred, whetlier settled on land or not; the feudal chief ruled 
a body mostly not of his kimln'd, and sc'ttlecl on laud. Some 
• resemblances, no doubt, thens M'ere. b(*tweeii a feudal lord and 
an Irish or Highland chief, Init the dillerenccjs M'ere very con- 
siderable and peculiar; 011(5 great one be,ing tlu5 i5xistenc(5 of 
better and more moral ndations betwe(5n the (diiof and the 
elansnu'n, greater devotion and loyalty 011 the side- of the 
latter, better protection, kindli('-r feelings on the side i)f the 
chief. 

According to Tacitus, the (h'rman tribesmen M'ere originally 
ecpial. This may be doubtful, but M'hen they eiiKU'ged from 
tin*, ( b'rrnan h»r(5st they had headers. Were thes (5 necessarily 
patriarchal ediiefs? Was it not much more likely that in their 
c(iaselcss wars they found their chiefs in the bravest and 
ablest? They found it lu'.cessary to givt* the lead to their liest, 
and it is well known they niad(5 the abh st leader of all their 
king, raised on the soldiers^ bucklers. This was certainly one 
origin of the cdiief, and later on of the feudal c.liief, and the. order 
was (iontinually being recruited by new and approved num, 
able to lead, as the M'ars (Continued. Such w'as ( ven the origin 
of some of the English barons who came over with the Con- 
(pioror, who were not all noble M'hen they lan<h5d in England. 
It was perha[»s a less frc(]uent origin in Ireland or Scotland, 
where res})e(*t hir the [>atriarchal chief, as the only oin?. who 
had a right to rule, still pre.vailial, from insularity to some 
extent, but more* from an instinctive fci'ling of what was 
natural and lit. 



374 ENGLISH POLITICAL PHILOSOrilY 

M/ifne's rt(j(V)]jjit of thn oi-i^nn and s’])roa(I of foiidaiiHin — that 
great sysfeiii wliicli last(id for nearly a tlionsaiid years, wliieJi 
has left its mark in our laud laws, and its sjfirit dco]) in our 
inaniiers and life — is less satisfactory than might ])c desired. 
No doubt the subject was obseaire. In its relation ti> tht‘- 
iownersliip of land its original model, lie thinks, Avas perliaps 
the Homan Emidiyteusis, especially that form of it along 
the Danube frontier where land was let to veterans in return 
for military service. lu its legal aspect it Avas a compound of 
“barbarian usage ^ and Homan hiAv,” the latter borrowed for 
its convenien(3e by tlie barbarians, amongst AAdiom feudalism 
arose. It spread owing to the universal siatci of Avar, as it 
' made each group strung for defmice. It rested on two things 
— the benelice and comnumdation ; the latter also due to tlu^ 
violemce of the time, but the essence of it all Avas contained 
in the original Aryan customs. 

The amending statenieiits do not add much to Avhat he tells 
us in liis earlier A'olumc. J>ut he giAa\s a fnlh^r account of tln^ 
origin of priimjgciiiture, AAdiich lui describes as an “elle.ct of 
tribal leaders! i ip in decay.” IJecause, during gtaier.al Avars, a 
capable and mature leader is iitM c^ssaiy ; and hence tlie uneb' 
or near relation Avill be c.liosen as leader from necessity, and 
the licir by primogeniture set aside if he is too young. I bit 
in more peaceful times, from n'speet for purity of blood, Mu; 
claim of the lirst-born of the last chief is rcAuvcd, even thougli 
he be young or unj)roved, as a leader. 

Wc have an interesting acc.ount of the natural rise of aris- 
tocracies other than the, feudal. One very general origin in 
anti(piity Avas Avealtli, as it is still au origin. Amongst tin; 
ancient Irish, Avcalth was one Avay to aristocracy, if not to 
honour. The coAV-nohhmian ” A\\as lie Avho became, noble from 
the nmliituih‘ of his cattle, hut lie could only attain the dis- 
tinction slowly. Tlic (jiialilications for leadership arc givam, 
and are Avoithy of note. “Thus it is laid clown in the llrehon 
laAVs, that the hea<l of every tribe should lie the man of tlie 
tribe Avho is the most experienced, tin* most iioldi;, the y//o.s7 

^Ancient Lau\ j». 135; hut in tin; Karl;i Jllstory of Jnslifuf ions 
lie substitutes “ Aryan ” for “ barbarian ” custom. 
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wealthy, Uk? most l(‘;n’MC(l, Uio, inosf. Inily [)npiilai’, tho. most 
powerful to o])po?.o, iliv. most .^truft/ost to mr for yrnfls omt to 
be sue/ 1 for tosses ; wiiieli is iii>t a l)a«l list of (pialilidatioiis, 
as amougst them Platons two arc to Im*. fouiul, Avisdom and 
virtue (including cafKicity) ; Imt wealth or projun ty is also in- 
cluded, Avhich Plato denied to the governors of his ideal 
liepuldic; but to the possessors of which Ihirkc, not planning 
for Utopia hut Prance and England, would give the greatest 
power. 

According to Maine, the popular account of the origin of 
aristocracies (it is also Ilohhcs’), namely, kingly grnce, is quite 
a modern thing, and was not th(‘. origin of the feudal nobh^. 
The Erench feudal lord Avould have resented the view, for he 
^vas as old as the Xing of Prance. It would app(‘ar that some 
of the nobles Avore originally the “Coini)anions of the King,” 
who Avere exuc'cted to render personal services not aUvays Indd 
as dignified. Thus avo have the ^Mayor of the J^dace, the 
BtCAvard of the royal household, Avhose descendants became 
noble and even became kings. 

This account of the rise of aristocracies is too brief.^ lUit 
Avhat conies out of signilicance is that aristocracdi^s, men of light 
and leading, arise necessarily in all societies, from the earliest 
times ; that tluae is as little equality of capacity as there can 
be of property ; and that, Avherever tluire is tins ine.([uality, 
aristocracies of both sorts Avill arise, and, though one of them 
may be of a higher character, it is jjerhaps not so useful in 
modern times to the community as the otluT. 

To the historical method applii'd to laAV and government, 
and to society as held togcither by such, Ave lo jk to obtain the 
origin and main changes of laAV in gtaieral ; the origin and 
development of dillerent social tirgaiiLsms from the sinqdest to 
the most complex ; the origin of kings and govcjrning class(‘.s ; 
and a certain amount of all this avc get from Maine. Ihit it 
should also furnish us Avith the origin and evolution of con 
stitutions and public institutions; also the principal changes 
in the modern legal systems of progressive*, nations; something 

^ For a better account, sec Herbert S|uMicer*s PoiUiatL InstituiionSy 
ebaps. vi. and x. 



376 ENGLISH POLITICAL PHILOSOPHY 


more than the very go.noral law thal. Uu'y ara i]n[)r()vo.(l suc- 
cessively by lic.tioTis, eciuity, ainl legislalioii ; soiiK'ihing geii(;ral, 
blit more s[u*(*ial, the miiiur generalisations n re wanted. No 
doubt, for exaniphi, judges improved law by tnpiity, but also 
governing classes soinetinies legislated in tlnn'r own intei'ests, 
sometimes elianged. law in a direction the reverse of C(iiiita.ble, 
the reverse of an im])r()vemcnt. rerbaps even the judicial 
interpretation iiiay not have been uninlluenced by class or 
professional bias, as Jlenthain urges. The more important 
statutes and important legal decisiojis should be digested; tlie 
general princi]jles they contain, togi'.ther with such other 
generalisations as they may suggest to the philosophical jurist, 
should be set forth. 

Of course, to do all this, to write the hist»)ry of laws and 
constitutions, Avould bo impossible for nny one person, and 
Maine is not to be blamed for not attem[)tiiig it ; i)erhaps he. 
never contom]:)lated it. ]>ut he nob^s tliat a, history of Jaw 
“is perhaps the most urgently lunMled of all mlditions to 
English knowhidge,’^ ^ and that next to it wliat W(i most require 
is a “new philoso|ihy (d law.” Wliat he hinis<*If wish(‘d to do 
was to apply the historical method to jmhlie institutions, as lie 
had applied it to the institutions of jirivate law. This ]>art (»f 
the work he never hamd time to accomj>lisli. iliit an ins|,;il 
ment of it In*, was able t«» give to the world in liis work 
on Popular Govc.rnincnl, aji epitome uJ! whi«*h will b(* found 
later on. 

Whatever his delLeicjieh*s, to Maine hclmigs t.ln' credit of 
having been the Jirsi in this country ti» apply tin* historical, 
method of reasoning to law and goYe.rnm(‘nl., in general to 
political philosophy, the lirst to have cleai'Iy seen its nature 
and range, which Mill had not seen, and the result has bemi 
to place on a sounder and wider base tlie science of law and 
politiits. 

But there is still som(*thing wanting. History explains what 

^ This has now been' sup] by Professors Maitland and Sir Frechn ick 
Pollock in their learned, interesting, and niasteily work, in wbi(?li 
some of the chief doetrines of Maine receive* their necessary and duo 
limitations. 
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is hy wliat luis hi'on, tlu» prostMii fMcts ])y tlio yinst so.rios of 
sln,u:os or Wwl ii «lofts not oxpliiiii snlliciontly 

Avliy ]n*o|><*i‘ty Jiinl rontr;n‘l. an* iHMM*ss;iry, from ]irin(‘i|)l(‘s of 
liiiniaii ii.'ituiv, as well as from outward oii‘cnmsl;incos, and y«'t 
at all times tln‘r(i is a psyeliolnuical rx[»Ianatio]i as avcH as 
the historical one, and lh(‘, former the more fnmlamenlal. The 
nature of the hinnan units was such all alonj;^^ that social 
organisms took sm.rh forms; the feeJing of kinsliip, loyalty to 
chief, made the clan arnl the, village, e,ojiim unity, wl)il(^ narrower 
egoistic fc()lings, and s])(‘cial alle.edioii for wife ami child, later 
on led to the hreak-up of tln^ e,omnninities and the introduetion 
of private projierty. The love of W(‘alth, of power, of ilistine- 
tion, all poW(‘,rfnl ( goistii*. feedings, di<l much towards the saiin*. 
res«dt, as well as tin* natural and instinctive feeling that each 
one should justly have the fruits of his own exewtions ; in short, 
a number of natural feelings, largcdy (*goistic, always lixisting 
potentially in man by his very nature, as Ilohhes said, must 
liavc had niue.h to do with th(‘ cliange — fcelingwS wldidi the 
]U‘imitiv(*, community r(‘|>r(‘ss(Ml, hut which a regime of ])rop(‘rty 
and inequality greatly favoured. The yiart [»layed hy the (pialities 
of human nature, as well as hy general liistnrical causes, is not 
snUieieiitly brought out hy tlie liistorieal school. And e(‘rtainly, 
as Mill says, hishn'ical g(*neralisations should lie capahh' of 
being dednceil from the gmieral jirinmyiles of human nature, as 
an additional guarantee of soundness. 

Kven our ])rese.nt laws iiiust he founded on principles of 
linman nature (as well as he generally l)em‘licial to the com- 
iijiinity); and it is lu'cause. they are. so, and l)(‘c,ansc liuman 
nature is largely alike in diHereiit civilised countries, ilmt iJieir 
laws arc so much alike on the wdiolc. 

§ 

T have now to note the great defi'ct in Maine's I'oucopiion of 
jtirisyirudence, namely, the. denial, (‘Xiiress or by implication, 
of natural law (and natural justice), which lias Iummi liclicvc'il in 
by all writers nii the philosojdiy of law from Aristotle to Kant. 
The Roman lawyers, the canon lawyers, the edvilians, Kiiglisli 
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cliancollors, equity judges, as well as eoiitincuital lawyers, 
all believed in it. Jlooker, Hobbes, Ijoeke, iruteb(\soji, 
nearly all English moral pliiloso])b('rs, imdiiding Jbitlcr, the 
greatest of them, Ijclioved in it; as did Kant, the greatest 
of the continental moralisis ; while TIerV)ert Spencer, the 
most original English philosopher of our generation, believes 
at once in natural law and the ellieaey of the historical 
method. 

There is, then, a law of nature, as there is a moral law, of 
which it forms the most important part. It is pointed out by 
eoTiscionco or moral sense or moral perceptions, that particular 
part of the iiiond field which concerns justice, the rules of 
which can be laid down with greater prc'.cision than in the 
case of the oth(?r virtues, and Avhich, provided they arc lit to 
be enforced by the public sword, is natural law in a special 
sense. It can bo discovered by our natural sense of justieaj 
or equity (whicli is part of our moral sense) ; its area can be 
enlarged and made (dearer by reason, espcci.ally the reason 
of moral philosophers, jurists, ec^uity judges, and chancellors. 
But its existen(3(i is not believed in by Bentbam ; it is deriih'd 
by Austin ; wJiilc IMaine appears to think its existcmcc*. dubious, 
that the believers in it confound wliat is with what ought 
to be, somtdinu's thinking it realised in part in (ixisting law, 
sometimes merely that it ought to be, wliib'. in the latter 
character it may be, and in modern times has been, of an 
anarchic and dangerous tende.ne.y. 

But it would not 1 k! dillicult to show that he himself Indieves, 
or ought to bidieve, in the law of naturii ; l)ecaus(‘ he, allirnis 
that the lloiiians inijiroved their laws, griiatly to their bemdit, 
by their theory of natural law ; and that most nnxlern nations 
have done the lik(*. But (ian it have been a mere imnentity 
or a phantom that tliey were following which thus proved so 
us(‘ful a giiidi^. ? 

ALoreovtu’, Maijie admits that our own laws have been im- 
provc'd from a sense of (upiity ; but this e([uity, wliicb, as he 
says, is bas(‘d on advaiuang iimrality, ajid these, liigber f(*(?lings 
of morality appealed to, are, really part of Jiatural Ja,w, and 
are ex|>ressly nd'erred to natural law by e(juity judges, and 



MAINE 


379 


ovon by Maine himself. Finally, he tells ns: “The ^^n-oalest 
function of tlie law of nature was <liseh:irLj(!(l in c,uvinj' birth 
to modern internatiomd law,” which is ex jn c'ssly bused on thr(*e 
postulates — (1) There is a law of natun*. (2) This law of 
nature is bindin*' on States infer sc. (3) “ SoveviM^ms ar(*. 
related to eaeJi othiu* like the members of a grou}> of Konian 
j)roprietors,” to whom certain doctiines of natural law ajiply. 
Blit if natural law has had so grand and illustrious a history, 
save ill France for a few wild years after the sovereign ])cople 
first entered into its inheritance, why doubt of its existeiitK^, 
or deny it with Bentham, or declare it to be a “conveniemt 
niyste.ry”^ with .Mr. John Morley, unless our s(mse- of morality 
and sense of justice be. mysterious, or our fetOing of a thing 
|that< ought to bi>, but which is not y(it in existence, save only 
in part, is a mystery 'I 

Maine, at all events, declares formally that “the theory of 
natural law is still the great antagonist of the historical nu'thoJ.” 
And this may be true in the sense that the former was thought 
to be, a sulUcient th(;(>ry without historical knowledge; sullicicnt 
to stand for a science of jurisprudence, witJiout tlio history of 
law or institutions; sullicicnt for the' n‘form, both of govern- 
ment and law, without consulting history or experience. Hut 
tlu‘re is really no contra iliction, no natural hostility, hetwe.en 
the historical inetlunl and the theory of natural law or natural 
rights. 

The matter is of the utmost importaii(*e in th(» j)hiloso])hy of 
law and politics. Indoeil, it is not too much to say that the 
whole future of society turns on a right understanding on this 
point. If there is no natural laiv, no natural rights, and henc«' 
ju) natural justice, as the chief part of natural law if there is 
nothing hut considerations of utility to determine justict*, as 
Bentliani and Austin contend, it will be iinpussihle to find 
any pvecisti ruli*s of justice*. If legal rights are not based on 
iiatural riglits pointed out by innate*, moral perceptions made 
graelually clearer l)y reasmi, they are mere arbitrary iiiipejsilions 
founded on might. And that the*, just is ue)t resolvalde int.o 
tlie generally useful is she>wu by this, that the [KU’e*e.*ptioTis ami 
A KS(‘,e Iiis intcre^stiiig o/ vol. ii. j». 2:J1. 
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fcelin, «(.•=! of justice iiiul nnturnl Hl'IiI npponr ciivVicv U)/ui ihn 
kno\vI('<h^c of the fj^oncvnl utility of justico ; or wo (*;ui know 
that :i rule is just lu^foro wo ran Imj sure that it is f'cnerally 
useful, still more, tliat it makes for the hapjuness of the 
greatest number. It nuiy be ilisrovered siibsecpiently, that 
what insiine.t and reason ]H»int (Uit as just ami what reason 
eonlirms, is also that Avhieli most promotes general happim\ss 
or well-being, as in the case of owjiership; hut it is an after- 
diseoveiy, and one whieli may not even be made, though doubt- 
less it often is made. A eommunity of the lower animals 
instinctively iHic.ognise natural rights, though they Avere not led 
to their rules of distribution by j>orceptions of tlie gcaieral 
utility. True, their habits and acts do tend to the general 
utility, or rather to the eonservath^n and wtdl-being of the^j 
aggiM'gate group, the weal of the social organism. Shall we, 
tlien, say that tlui ruh‘s of justice arc those that most favour 
the weal of the social organism 1 

Put such lules AV(;ro knoAvn and carried out in primitive 
communities of men before they Avere knoAvn to bo for the 
general good of the community. They may tend ahvays to the 
geauM’al good, but this [)(*rc(‘ived tendency was not the origin. 
The origin, tin*, first perception nf tli(‘- idea of jnst.iee, is given 
l>y the moral scuise (»r sense? of jnst ic(\ It is instincti\^e ; Ave 
are horn with a jiredisjiosition to it, the result of henMlity. ft 
aj)i)(‘ars early in child nm, Avho in play with (iach other sliow 
tln'.ir sense of it; and of the innate feeding of “mine”. and 
“thine,” Avhich a])|)e.ars jiincli eiirlior. Certain phnises mark 
the early api)eanincc of the notion of natural rights, and of the 
laAV of equality t)f rights in certain eases. “ I hav(‘ as good a 
rigid to it as you have,” “as good a right to he hen? as you,” 
.and so on. Again, imme<liate .anger at Avroiig or injury dom*. to 
them sh(»ws the instinctm; sense of justice and injustice. Tiny 
f(‘el that e.ertain acts arc just and “fair”; the contrary oni's 
wrong and unfair. The instinctive notion of pro[ierty whi<h 
ajipears in the. eliild is seen in develojied form in the scJuuil- 
hoy. The bird’s nest that lie tirst tliscovers is “his,” and so 
are the young, and both by the right t)f the first “ occu[>aut.” 
If he finds ati articUi he fei-ls that it is not liis unless no 
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owner can bo found. If he makes a ball or a kite out of bis 
own materials lie feels that it is his, ami other hoys feel lh<! 
same. Ho kiiOAVs or fools that another has “no ris^^ht” to 
strike liim without [iro vocation, that if the other does so lie 
may retaliate ; that another should not tell lies about him, to 
the hurt of his "ood name ; shouhl not prevent him from doinj' 
what anyone else may do, and whicJi is not forbidden by the 
lieadmastor. He feels tliat if lie makes a good h/irgnin in 
his small world of oxohange, it should ho oarriod out; or if lie 
makes any kind of simple contract, promises to give or do 
something in return for soinetliing to bo. given or done, that 
botli sides should keep their j)roniisi‘s. Ho feels nevertheless 
that he should not he held to ;i bargain made under deception, 
jOr to a promise extorted under foro(^ from a bigger boy, if 
another bigger om? or the master relcMisi'd him on the mathir 
coming to their knowledge*. In giuu'ral, schoollxiys know that 
liromises ought to he k(‘pt, though the.re may lie no means of 
(iiiforcemeut ex(;(*|»t the. general opink.m (.)f tin*, soliool, wliii;h 
miglit show itself disagreeably against unfair things, just as it 
might set its(*lf against siUNiking or mean actions, or generally 
against “IkuI form,” though the latter would not he so iii- 
stinctiv(*.ly known. 

1 do not mean to assort tliat an inelioato system of rules 
based on onr natural si'ii ^*. of justice* is presmih'd by the embryei 
se)eial organism which a. puhlie-. selnxil ])i'es(‘uts, ])ut uiidouhtedly 
the elements of an instiinitivi*. code of i‘uh*s are to he*, elise-enn'd 
resting on tlie sense of justice rat]n*r than on utility or the 
general good, lu this casi* tin* Jieadmaster I’orresponds t«) the 
absolute moiiareh, ainl his ceeiiinninds are laws in Austin’s and 
Hentliani’s sense* •){ tin* word, that is, giuieral rulei- over and 
above the rul(!s of morality and tin* rules which Ixjys iin[)<bse 
on eacli other’s coinluet— rules resting 011 utility, or intended 
to raise the. external charae.ter or its internal tone. His aim 
miglit he in ]>art tlie ha|>j)iness of tin*, hoys in tin* scliool at 
ti.ie time, hut also it might lie to make the scliool, as a per- 
p<‘.tual institution, move eirndeiit, to make the pupils better 
sehoVars, hut also to elevate their e.hai*:n‘U*v, to form tlndr 
luaiiiiers and their morals up to a higher standard, to make 
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them ill Uw sumo timo manly and ivlh^kms. JJut all the tiino 
Uw hoy^s own sonso of justice and riglit, foundcid on instiiKjt, 
is the source of the code that prevails aiiionpjst tlie hcjys 
themselves, tliougli it may be supplemented hy certain tradi- 
tions of the school. 

Thus the theory of the law of nature and natural rights is not 
fog or “fustian,” as Austin, imperfectly accpiaiiitcd with the 
hisk)ry of moral speculation^ imagined. It is sound doctrine, 
older than his theory of utilitarianism, and more applicable 
to prncticii ; and it’ jun'sj>riidence must make cJioice between 
the two for its ethical l)ase, the former funiislu>s a hettc'.r one. 
It is easier to find the just than what is conducive to the 
ha|ipiness of the gri'atest number (or oven the wwil of the 
sociiil ojganism). The formm*, wluit is just, is derived froui| 
our fei‘ling or simse or [>erception of justice. Most people have 
some smise, some, piu’ccjition, of natunil justice ; to the learned 
and acute it belongs to elaborate .speinal rules to make the 
science of jusi ic.e or right clearer, or to decide Avhat is just in 
])arti«*ular cases. Our erpiity judges have doni^ this up to the 
moral level of their own age. When higher and more deliijate, 
perceptions of justice arise in the minds of original moralists, 
equity judg(‘-s should be apt to ap[)ly this increasing moral light, 
in sliort, the. rules of justice rest fundamentally on natural 
justice and natural rigliis, sup]demenled by considm-ations of 
utility. Herbert Spiuic.er is the first of mir English ])hilo- 
sophers avIio has .seen tliis, and ])oinbMl out the error of Jlen- 
tham a,nd Austin, Avhf> maki^ legal rights th(^ creation of the 
sovereign, Avhich ih(*y cannot be unl(‘ss the sovereign can make 
souK'thing out of uotlring. L(‘gal rights, if tliiiy are, Avhat they 
ought to be, ar(^ simply tin* expression of these natural rights 
dec(!rnible l)y tln^ sense (d justice, and armed with a sanction. 
These rights Avould exist if there Avas no sovenagn, as Locke 
and I1o])1k‘s both tried to show; only that they Avould exist 
in a prccari(»us state, unless ]M‘opIe Avere moral, liad a strong 
sense of justici', Ave.re, not certain to ])c carri(‘d away ))y their 
passions to violate tlnan, ami to do injustices when judges iu 
th(*ir OAvn cause. 

The attempt to follow natural Jaw may in the long-run 
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rtijilisc the j:;roatest liappiiu'ps, as Maine sjiys it di.l in Uie 
Koinau world ^ hiit also it might produce ieinporary widespread 
misery and aiiarehy, as it did in France at the Kevolution. 
And if natural law alone ])e rcgardtal; if the teaching of 
history, including the lu'story of law and institutions, ho dis- 
reganlcd ; if the j)rinci])les of natural law are not c.lK'ckcd hy 
eonsithirations of general utility as a chief i>art of natural law ; 
if the reforms suggested by it are not carrhal out slowly, hut 
attenij)tcd at once and altog(‘ther; finally, if no I’egard la*, had 
to 2)rescrii)tion, anarchy would he tiie logical and ]»ractical 
outcome of the doctrine. It must he held suhjijct to the 
lessons of liistory, whie.h shows what has always Jind every- 
where heen held as just, and which, as giving the long 
experience of our species, must now he consich'rifd as luHiessary ; 
history, which shows us again the universality of ])rescription, 
which gives rights to possessors after a certain time, and 
deprives original owners of them, the most important class of 
cases in which abstract justice a.nd natural rights have to give 
way before tin; exigcm*ies of utility. Why is prtiscription 
allowed to found a valid title to pr»>p»‘rty1 J>ecaus(‘ of its 
paranunint utility in coinjiosing, in ])utling an (*nd to dis[)nt(*,s, 
without which it might tdinost he alliriiied that IIo1.»hes’ state 
of universal Avar would return. 

To avoid anarchy, the d»M-trimj of natural law must then give 
way to utility in certain cas(;s, ami iu fact with the Unmans 
many of the prec(*-pls of natural law were founded sim])ly on 
utility or general convenience, just as many customs and civil 
laws werefonmlcd on utility; a. just law iu these cases being 
that which was obviously and g(*!’erally useful, where abstract 
justice could not he appealed to. And prcscrijjtion comes 
under this heijd. Its utility is great, and it was . »rly made 
irnrt of tlic civil law hy the Uomaiis, and copied into modern 
systems from them. 

Hut though natural law must bond in c.mscs of coidlict to 
ty, the total denial or igmning of natural law and <-nthr..n 
ing Ijenthainism, and making llie gia*atest. hap]»ini‘.-s oj the 
greatest luiinher llie s«>le lest ol g'<M)d legislation, an ill he. just 
as likely to lead to anarchy if carried (Uit uiiliincliingJy, and 
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in all (liroctiony, as Benthaiii desired it sliould be. I grant 
that it would not do so if the sovei’eign people, the greatest 
nuinlicr, really knew their own interest. But sux)])Ose they 
think that their greatest liaxix)ines.s would he host consulted 
by an equal division of wealth — a view that Bcntham does 
not hold — hut which men uninstructed in jxilitical science 
or j)olitical economy ai*c very likely to liold. Supxjose they 
believe that inequality in wealth is not the state in which 
the general haxq)ini‘ss is best jiroiiioted, and should set tlicni- 
sedvos to abolish inequality, anarchy and misery woidd very 
speedily result, thoiigli the majority might not believe it 
would be so until a jiainful cxi^erience had taught them the 
lesson. 

But the doctrine of natural law justifies private jiroperty 
as found(Ml on natural rights, while the historical and Ihe 
conqiarative method m(*rely sliow it as a universal fac.t. 
According to Burke, natural law even justifies X)re.s(a*ij)lion. 
This is a doubtful point, and it was doiiuid by the canon 
lawyers. Accordingly it would seem lu'st to rest its claim 
on utility, which we have shown to be a supiileinent and 
sometimes a check on the conclusions reached by natuial law 
as well as a det(*rininant of jiart of its contents. 

In the eighteenth century, ind(;cd, tlu* appeal to natural 
rights xu’oduced tenqiorarv <*haos in l^'rance and elsewhere; but 
it also resulted in widening the r(‘ign (»f justice, and in the 
end in a great increa.-^e of the gtmeral ha[)piness and wealth, 
while it restored the dignity of man first proclaimed by 
it, which Avas rcallirmed l)y Christianity, Init whicdi had been 
gradually L)sL It resulted also in tbe, restoration of certain 
natinal rights to tin; peeq)lo <)f otlier (.ountries, as well as 
France - b'-tb })oliti<;al ami civil rights. This ha])j)ened in 
Fngland, tm.), and was the nmr** likely to happen in a country 
in which the. jienjile. liad risen .against the.ir king a hundnai 
yj-ars befMiv. fui; Ilnur civil and religit)us rights. It may now 
be said that they havt; nearly ceuiqiienMl their natural rights 
in full, or if not, that they are in a [aisition of great strength 
for xu'.tsecuting any further just claims. 

But the doctrine of natural law can now be turned against 
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tho -working classes if they should go further and attempt to 
curry out or (■ouiisdutory idcus. For property is 

justified by nutural law, deyiciidiiij:' as it does on principles 
of human nature, and specially on our sense of justice. 
Freedoni of e.ontract also depends, as the general rule, on 
our natural riglits to liberty, so fai* as tlieir exorcise docs not 
hurt others. There are modes of acipiisiiion resting on natural 
law, others, everywhere recognised, which d(i[)end on utility, 
general convenience, so that only wrong modes of accpiiring 
jiroperty, and immoral or bad contracts, made under mistake 
or fr.aud, or force or undm^ iidliicnce, are to be condemned. 

History has also ^d^o^vu the. necc'ssity and universality of our 
present system of (Minlracd and property. Ihmtham has shown 
that })oth conduce lo the general hapj)iness, save as respects 
the hnvs of inherilance, and that anarchy and chaos would 
result from the aholitioiiof property; hut the theory of natural 
law alone can show that ]UN.perty and contract conform in 
their essence to the jirinciplcs of justice, though ahuses may 
creep in, so that things have been made pro])erty that ought 
not to have hceii so made, and unjust contracts have been 
periiiittcd and enforced which it should ho the business of 
equity and wis(^ and just legislation to correct. 

This theory of natural law, formerly held by all English * 
moralists, has been denie.d or ignored .since the ascendency of 
the utilitarian school. According to Austin, there are no 
natural rights, wlietlKU* to property, life, or liberty whether of 
conscience, speech, or actions. There are only legal riglits 
resting on utility. And if this be so, property, life, and liberty 
are at the nier«'.y of the .soveroigii, be it one or a few or many ; 
in England, dependent on the more will of the numerical 
majority, which might to-day conlLscatc or even aboli.'h property, 
and next year restore it according to its ideas of its own 
inte.re.st : if this he .so, might alone makes right, and it 
would be vain to urge that property is recommended and 
justilied by considerations of utility, as the majority might 
1 liink otherwise. On the other hand, each one of the majority 
• has a sense of justice as part of his moral nature, and to this wi* 
can make appeal on surer grounds. It may be observed that 

25 
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Bentham liirnsolf admits a tondoncy to private property before 
law (existed, and if so tin's inelioate property cannot owe its 
creation solely to law, but must Lave been due to the sense of 
justice, as well as the discovered j^encral advantages of [)roporty, 
that is, to both justice and utility. Apply the test of utility, 
of the general happiness to laws, ami changes will result. 
Apply the doctrine of natural rights, and changes also will 
result ; but there is a limit to tlieni in this case, and all classes 
can appeal to the sense of justice as a limit, because it is a 
measure that all i)osscss, rich and poor alike, employers and 
employed. 

Thus then, finally, legal rights, rights of jiropcrty, contractual 
rights, etc., are founded on natural riglits or on utility. Those 
founded on natural rights are mostly conducive to the goikl of 
the greatest number. There may he, though rarely, a collision 
])etw(5en the two, utility and natural rights, and when tliere is 
the natural rights must give way to the interests of the great 
majority, c.g. when a proprietor is forced in the general interest 
to sell his propmty, in which case his right is invaded, but the 
doctrine of natural law in such a case prcscrilies adequate 
(compensation for the right set aside. 

It is not within my purpose at the end of this book to set 
forth in detail a philosophy of law foiindccd on natural rights, 
but (mly to say that tlie ignoring or denying natural rights, 
alike by the analytical scliool of Bentham and the historiical 
school of Maine, is, in my opinion, a fatal omission in their 
, views of the s(jieiice of jurisjjrudence ; in the (’.ase of the 
jformer it is in (dlect the denial of an original indejauident 
motion of justice.*, and the rccsolution of it into utility. The 
jus^ on Benthani’s view, is the generally useful, that whi<‘h 
most proMjotes liaj»piuess - a view whieli would justify slavca v 
if the slav(‘s liave iiion* malarial comfort than tlii'y w<»uld havr 
if they were set free. In Alaine’s ease, though, on the wliole, 
he does not believe in natural law or natural rigid, yet In; 
thinks tlic hy])uthesis has hee.n, as a histoia'eal fact, useful (<» 
the Uomans and to the luodiTii.s up to the eighteenth centio'y, 
when in the hands of Uoiisseaii it temled to the anarchh*. 
(Explosion that followed. it mu.st be arlinitted that natural 
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law was tV\c main weapon by wlucK feudal abises and oppres- 
sions were attacked in 1 ranee; hut it was a perverted notnm 
of the sovereign people directly exercising sovereign attributes 
without representatives or agents that was the chief cause of 
the anarchy. The doctrine of natural law has since borne 
other and better fruits. Jhit it can no longer lie made a 
weapon of attack on the richer classes. On the (jontrary, it 
is now the great defence of the natural rights of property, 
old as the world. 

Maine has ascribed all the reforms in English law to 
Jleiithamism, of which lie allirms that the Koman theory of 
natural law was tlie “counterpart."’ 1 think he has ratiier 
over-estimated the ellect of lleiitham; much of the law 
roforms of this century being matle by legislators under their 
sense of justice, with little r(‘gar(l to Bentham’s utilitarianism. 
It is true that, wlicn justice was aimetl at, general utility 
commonly resulted, and this will continue, and most fortunately, 
since it is easier to discern wliat is just than what conduces to 
the general utility or the happiness of the greatest number. 
But, secondly, if natural law worked so well for the Romans 
and Benthamism, its “counterpart,” so honelicially for our- 
selves, why not liave a little more, coufiilence in tlie older 
theory that aimed at justice, hut constantly realised general 
utility, than in the lu^wer one, when it is acknowledged to l)e 
so difficult to know what makes for the general ha[)piricss if 
sought irrespective of justice, which is the shortest and clearest 
route to it from the h^gislator’s jioiiit of view ? 

It is granted that the whole theory of natural right must 
he supplemented and limited Ly considerations (d utility, of 
reason, and of necessity, what history and reason " like show 
must be, and cannot be prevented. 

It is the historical m<*,Uiod chielly that teMc.hes what wusf. he 
from what has always ami everywhere Ix'eii, from universal 
and t‘ternal exj)erieiicc. Ihit it is the doctrine of n.'itnral 
l.iw which shows what (mfjlit to he in general, in conformity 
with justice chielly, hut also with utility and nee.essity. 
Kinally, there is no iu‘cossary antagonism between the his- 
torical method and the theory of natural righls, as JMaiiie 
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believes. All through the liistorical development considera- 
tions of natural justice as well as of utility were forces at 
work to produce changes in laws; while sometimes the 
selfish interests of ruling classes, military or priestly, effected 
changes ; and someLimes, even though rarely, the commands 
of a despot. 



11. ON POPULAU GOVKKNMPAT 


S 1 

In tlio i)reface to liis work on Popular Government, Sir lloiiry 
Maine tells us that he liad desired to apply the historieal 
method to political institutions as well as to i)rivate law and 
institutions, but that, just as in the case of private law, a mass 
of a priori ideas deduced from the assumption of a state of 
nature and the law of nature seriously stood in the way, and 
claimed a monopoly of tlie field of political philosopliy. 

These a priori ideas, as is well known on the Continent, 
though not in England, emanated from the speculations of 
Rousseau, which condemned all governments, except democracy, 
as illegitimate — a view which dispenses with all exi)erieiice 
and observation. Maine, on the contrary, in this volume pro- 
I)oscs to test these ideas and the current opinion on populcr 
government, which is largely derived from them, by a body 
of facts respecting popular constitutions, accumulated since 
ilentham, the English eulogist of democracy, wrote “sixty or 
stiventy years ago.” 

W^hen Ilentham wrote, he necessarily employed the deductivti 
method, because he cared notlung about remote liistory, and 
there was little to gti upon in modern times respi cling demi»- 
cracy, except American constitutional expeiieniAi and the 
ujifortunatc French t?xperiments during the Kevnlution. 

]Maiiie\s owJi method is not (|uite the historical imd-hod as lie 
himself has described it, but rather a metho<l wliicli confronts 
the a priori theories with facts gathered from coiitiuiiporary 
observation, recent history, sometimes remoter history, and 
wdiich occasionally meets deductions drawn from human nature 
with like deductions. 
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He commences with a short history of popular government 
since its modern introduction, and concludes that this history 
proves it to he of an extremely fragile nature. Is therii any 
general cause or causes discernible? Yes. The modern 
military spirit and military organisation, which exacts the 
soldier^s uiiqiiestioniiig obedience to his superiors, has often 
led to th(i overthrow of popular government. There is also the 
modern growth of irreconcilable opinions. Experience has 
taught us thus much about its instability; but there ar (3 certain 
dihiculties inherent in democracy that might have been known 
without expcriencti, and which, in fact, were noted more than 
two centuries ago by the “powerful intellect of Hobbes.” 
I*(jlitical libcity, Hobbes has said, was political power, nut 
“the desolate freedom of the wild ass.” And in large au(l 
popular democracies this means power minced into such minut(3 
fragments that its holders (the voters), if left to themselves, 
would care extremely little about its exercise ; so little, indeed, 
that their votes would be largely sold in England if the law 
did not forbid it, as they are in America in spite of the, law. 

This situation gives rise to the iiitcirventiou of the wire 
puller, the real leader in modern popular govern men ts, wh(» 
gathers together and \itilises these small portions of political 
power. And this he is enabled to do through the instruiiKuit- 
alily of Party, a universal fae,t of human naluro, ])robahIy 
llowing from the early combativeness ol' maidvind and tlie 
innate tendency to take a siile. Witluait tins fortunate, 
circumstance, the wire-];)ulier would he powerless and at jmuse ; 
with it he can be t lie real ruler, direct the course of policy, 
makii multitudes do as lu* wishes. Ilis business is to fan tlu? 
partv spirit to a llame so as to hold the. jiartisans lirmly 
togetlier, draw the bonds tight so as to make it hai‘<l to break 
away, nt course, all elleclive <le.vic<'S will he. c(»jiied hy both 
[lai lit.. ; a lu'w discovery in management cannot be conliiied to 
om‘ party. Tlui result is to make all parties more and more 
alik(‘, and “their opinions and the resulting policy will less and 
less relhict the individual mind of any leader, but only tin*, 
ideas which seem to that mind to be most likidy to win favour 
with the greatest number of supporters.” It must lead to more 
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and more extended sullragcj, even tliough universal suffrage lias 
rather gone out of its former high favour witli Raduials, sinc,e 
it once led to despotism in Rrauce and had been taken up hy 
VnncAi Jlismarck. Suppose, then, the most extended sullrage 
possible lias lieen readied; suppose iliat (jvim’v adult man and 
every adult female lias a vote, and suppose tlie lilectoral 
maehiiie.ry has extraefce<l their vote from all, what is likely 
to he the result of iiniiressing this huge dead level of average 
opinion on legislation? Tlie Itadieals think it will he on their 
side; and perhaps it would be at iirst, and so far as the exten- 
sive destruction of existing institutions go. In the end it is far 
more likely to issue in a miscihievous kind of Cuiiservtitisni that 
would listen to no scienlihe e.ondusious that ran counter to its 
prejudices — fatal to all that Liberalism has considered progress. 

This is not too much to say. Let any “ comiictcntly in- 
structed person turn over in his mind the great epochs of 
scientific invention and sodal diange during the past two 
centuries, and consider what would have ofamrnid if universal 
suffrage had heeu established at any one of thorn. Universal 
suffrage, which to-d.ay excludes Free Trade from the United 
States, would certainly have prohiliited the spinning jenny 
and the power-loom. It would certainly have forbidden the 
threshing ma«'hino. It would have prevented Uni aiioption of 
the Gregorian o.ale.ndar ; and it would have restored the Stuarts. 
It would have, proscribed the Koiiiaii Catholie.s with the nioh 
which hurned Lord ^Maiisfiehrs house and library in 1780; and 
it would have proscribed the Dissenters with the nioh which 
burned Dr. Priestlcy^s house and library in 1791.” 

It may be thought that Ix^Um’ popular education would 
prevent such errors in the future. Universal siiif-agc, it may 
be allowed, would not force such legislation on g«.\ cninients 
as it woiilil have done in the jnist, hut wc; do not know what 
great new improveiiuMils may ho in the Avomb of time, Avln’(;li 
may mu ccnmlev to the prejudice of tin* many in that future. 
Th(>y ani at the present time op|.)o^;ell to the central gencralisii- 
tioi\ of political economy, shown to lu*. still more gem.-ral hy 
Mr. Darwin's Thmr[f of Nafnral Sdertion, the ^lalthusian 
principle of [)o[)iilation. “It lias long been intiaisely un- 
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popular in France and the continent of Europe/' and even 
amongst ourselves proposals for recognising it in connection 
with sciliemes of emigration are set aside in favour of other 
schemes ignoring it and the law of diminishing return.^ 

It may he thought that wise leaders will he a safeguard 
against these and other dangers. But what if the loaders 
do not lead, but listen to the suggestions of a lower intcilli- 
gence, and allow programmes to be dictated to themi And 
the tendency over Europe appears to bo tlic dictation of a 
policy by the many rather than its formation by the ca[)al.)Ie 
few. Consider the case of Switzerland, for instane.e, wliere 
the “ Keferondum ’’ is coming more and more into vogue. 

And here we have the lirst iidirmity of ]K)pular govern- 
nn*nt; llie wider the electoral base, the greater the tenditiuiy U) 
a dead hwel of cosmo[)olitan opinion, whicdi rulers are c.om- 
pelled to make the standar<l cd legislation and policy, tin? 
“comm<m sense of most,” its it was glorilied by Tennyson in his 
earlier days. 

It is not from societies like our »lemo(*raci(is that improve- 
ment luis come in the. ]>ast. It has come from aristocra(*ios. 
T1 i( 5 AtlKUiian so-called democracy, und(‘r wliicli art, science*, 
and philosophy shot up so AVond(*rfully, was “an aristocracy 
which rose on the ruins of one much narrower,” and the like 
holds in other cases. 

As to the ])rogn‘ssive- overthrow of existing iiisl itutions, to 
what end? Artisans and agrieuUairal lalxmrers will use legisla- 
tion “for wliat thciy may be. led to lu^lieve an? their own 
interests.” They are dissatisfied with llui unfair and un(‘(pial 
distrihution of wealth, “which deniocratiti law will some day 
correct.” Let tliem try it, Maine says. “In doing so, they 
W’ould resemble not a number of claimants insisting on a fair 
division of a fund, hut a mutinous <*r(iw feasting <»ii a sliip’s 
provisions, gorging tliomsolves on tin: mi‘at, and intoxi<*ating 
tliemselves with the licpiors, hut ndusiiig to navigate the vessel 

^ P. 37. This principle of population is not generally acee]»t<,(l 
witliont (pialiliciition ; and clscAvlicrc he uflirms that politic.il t?con(uny 
is not strictly a science, so there is some jnstitieatioii for the attitude 
of the many as regards tliis supposed scientific doctrine. 
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to ])ort. Tt is ainon^st tin*, simplest of oeonornieal truths that 
far the largest part of the W(;alth of the world is constantly 
p(^rishing hy coiisuiuption, ami that if it he, not renewed hy 
pcirpctiial toil and adventure, either the, huinan race or the 
])articular community making the. expeTiment of resting without 
being thankful will he extinguished or brought to the V(‘ry 
verge of extinction.”^ 

What he is most afrai<l of is, that the democracy will tax 
the rich for their own honclit iimhu* th(‘- name of philanthropic 
])nrposc.s, and with the rcisnlt that th(j ln‘art and energy to 
labour and save may ho taken out of the saving classe,s, who 
may nilax their (dforts, and that a giuieral niahu’ial poverty 
may result as happemed in tln‘, Turkish (Uiipire. The future 
of popular government depends, to a gnr.it extent, on whether 
the working classes seek to heiu'llt themsidva'.s hy class legisla- 
tion and taxation of the wealtliy, or whe.ther they tlepend mi 
their own (^ilVu'ts and energies. There are only two sets of 
ni(jtiv(‘s by wlucli abundant wealth eiin bo ])roduce(l. “One 
is economical comp(‘tition, wdiicb b'ads to wealtb and imiquality 
with it; the other consists in the daily task, perhaps fairly and 
kindly allotted, hut enforced hy the prison or the sc(.urg(‘. So 
far as wo have any experience to teach ns, W(.i an*, driven to tin* 
(amclusion that every society must adopt one or the other, or 
it will pass through penury to starvation.” 

llis filial conclusion, he thinks, may seem trivial. It is 
simply that the llritish euiistitution has lasted fora considerable 
linn?, and therefore, i) 0 ]mlar governments elsewlnu’e, may last. 
Ihit the Ih’itish constitution np to 1884- was “a. thing unique 
and reinarkahk*,” and on tlie whole sne.ccssfiil ; Ihe envy (»]* tlui 
world, wliicli other nations copied, hut, willi I... * ]»eculiar 
e.xee]»timi of the United States, not very happily. So Lliat, 
liiially, the only evidence worth meidbm in fa\our of a long 
<Iuraiion of popular gi)verninent is to be fnuinl in llie success 
<if the llritisli constitution during two centuries iiiuh*!’ spei*.ial 
conditions, and in the success of the American c« institution 
during one century under eoiidilsous still more peculiar and 
inure unlikely to recur. 

^ ropulur (iUca .diLcnfy ]i. -Kk 



394 ENGLISH POLITICAL PHILOSOPHY 


On the whole, this is an able and siigj;estive essay, a little 
pessimistic, and not very original. For Mill also pointed out 
the danger of class legislation and the taxation of the rich. 
Ilis conclusion, too, is somewhat like Carlyle’s, who antieij^ated 
a sliort career for parliamentary government and the stump 
orator, which, and not the wire-puller, he considered its peculiar 
and worst product. Carlyle also thought it would probably be 
terminated by some Cromwell — for we ourselves have had a 
lil-fcle experimice of the. subversion of the constitution by the 
military spirit, to which for some reason Maine does not 
expressly refer. Carlyle also noticed another characteristic 
inlirmity of our popular government, or governiuent by public 
opinion, which he compares to the navigation of a ship by a 
“ phantasm captain,” by taking directions from the shore. In 
his opinion there was no cure for the (jvil short of its total 
abolition, for democracy had never really succeeded, and was 
on its trial even in the United States. 

i bedieve that both Maine and Carlyle have exaggerated the 
iniirinities of parliamenbiry government, for reasons given 
before, which iiecul not be repea t(Ml. All that need be said 
here is that there has been n(» nujustilia))le taxation of the 
rich since the time Maine wrote; while in 1895, under a most 
widened sulFrage, the most Conservative Covernment sinc.e 1832 
was returned; nearly all tin* Sncialist and Labour candidates 
having been rejected at the polls. 

8 2 

In a se(;orid essay Maine enters more particularly into the 
nature of democracy, notes its peculiar iliflicultics and the 
dangers that beset its c.niirst*, and suggests linally the only 
sai'ogii irds he can Ihink of. 

Wliat is the. pmper inetining of democi’acy ? he. asks. It is 
simply a form of government in which the, many an*, supposed 
to govern. As a form of government, it has the same general 
ends as any other. It must preserve tluj national existence, 
and to this end must have able generals, statesmen, adminis- 
trators, skilled and cultivated diplomatists ; it must secure 
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onlor, make the kws obeyed, and as respects these several ends 
it labours under special dillicullies. Such beiii^i; deiiioc.rucy, 
merely a form of goveriiiueni, n Jience the enthusiasm or tlie 
terror its advent (‘xcitesl llis re.ply is that democracies an*, 
supposed to legislate more, to alter laws and j ustums in the 
way of reform. This is not <piite true.; mnnar«‘hies legislate 
also. What is true is that both monarchi(‘s and democracies 
are at first highly destrmdive, and legislate aceoidingly. “ What 
a modern deinoeracy tights with is privilege* ; and it knows no 
rest till this is trampled out.'' IhitTudrhgisiation, he thinks, 
is transitory; in the long-run there may be very little l(*gisla- 
tion, as witiuiss the small amount in the lJniU‘d Slat(‘s as com- 
j)anid with that in kaigland. So in the case of Switzerland, 
the i)coplo desire little new legislation, and they liave, even to 
the surprise of Radical lcad(*rs, rejected Radical measures by 
the Refcrciidurn. 

The opinion that tluire was an irresistihlc tendency through 
the ages towards domocrac.y is <piite modern, and chielly dm*, to 
1 )e Tocqueville’s book on Dvnmrrary in Anu/rica ; but, according 
to Maine, it is altogetber unsuj>porte.d by the- history of the. last 
two tlu)UsaTid years. .l.)e Toc(|U(‘.vilIo based his swt‘e[)iiig c.oii 
elusion chielly on the siiigh* example of Aiiu'rica and the 
return of the democratie ideas of the great Revolulioii in 
1830, when the. lluurbon dynasty was overthnnvn in Krancc. 
Ih'imMTac.y is only iiT(*sisiihle if tin' «dass(*s who could check 
it continue to say to thomsedves and others that it is irresistible. 

The enthu.siasm in its favour is as modern as tin* belief in its 
irresistibleness. It was not shared ])y Aristotle and I'lato, the 
founders of politic.al philosophy, wlio, in spite of all that (Irote 
can say to ex|)laiii away the fact, thought it a 1. I torm (»f 
g(»veriiuiont. The panegyrics now a«ldresseil to it arc of 
Fi-eiieli origin, < nmiiig fnun the oratory ami lit«*iaiuir of llie 
lirst French Revolution, rehahilitaled by Lamartim* in his 
History of the. (1847), and Louis lilanc in his History 

of the Fi'ench Revolution (I8'l:7--G2). 

History, Maine tells us, is Ihe safeguard against tliese 
delusions, extravagances, and false historical generalisations. 
At the very dawn of liistory we find all three forms of 
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irovemmcnt— monarchy, aristocracy, democracy. Aristocracy 
seems to he gaining on monarchy, and democracy on aristocracy. 
The Athenian Kepublic was an aristocracy, so was the Koinan 
Kejniblic. On the fall of the latter, for seventeen hundred 
years it was monarchy that was gaining — “there was on the 
whole for seventeen centuries an all hut universal movement 
towards kingship/’ l^lvanescent revivals in Italy of popular 
government there wore, but all the Italian Commonwealths, 
as well as all the feudal estates and Parliaments, “with one 
memorable exception (our own), sank before the ever-growing 
])ower and prestige of military despotic governments.” 

“The historian of our day is apt to moralise and lament 
/)ver the change, but it was everywhere in the high(‘st degree 
l)U[)iilar, and it called forth an enthusiasm qiiitci as genuine as 
that of the modern Kadieal for the coining democrai-y. The 
Roman Eni])irc, the Italian tyrannies, the English Tudor 
monarchy, the French centralised kingshi]), the Napoleonic 
dcs])otism, wore all hailed with acclamation, most of it perf(‘.ctly 
sinc(M’(*, either because anarch.y had been subdued, or hocausi*. 
petty local and domestic oppressions were k(‘pt under, or 
because new energy was infused into national policy. In our 
country, the popidar government, born of trilinl freedom, 
revived sooner than elsewhere ; ])rotecteil by the insularity of 
its home, it managed to live. ; and thus the liritish Constitu- 
tion liecame the one imiiorhint exception to the ‘tendency 
of the ages,’ and through its nmiote inlluem'c this tendency 
was reversed, and thii movement to democracy began again. 
Nevertheless, even with us, tlnmgh the king might lie feared 
or disliked, the, king’s oflice never lost its po])ularity. The 
Commonwealth and the Protectorat(i wen; never f(jr a moment 
in real favour with the nation. The true enthusiasm was 
reserved for the Restoration. Thus from the. r(‘ign of Augustus 
Cacsiir to the establishment of the United States, it Avas 
democracy which was always, as a rule, on the il(‘ciinG ; nor 
Avas the decline arr(;sted till the American Federal Government 
was founded, itself the oirspring of the Rritish Cmistitution. 
At this moment democracy is receiving the same unqualified 
eulogy which Avas once poured on monarchy ; and though in its 
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modern slrap® rt is the. product of a whole ScrieS of 

Vi is regarded hy some as ptopeUed in a Continuous nroorc^ 

And now, liow fiu* docs tins “inverted iiionarcliy,” as be 
<*alls dcinof.racy, deserve the i-evereiicc paid to it by so many 'i 
“The great philosophical writ(‘r who had the best opinion 
of it was llenthani,” who elaiuis that it was freer than othei^ 
governments from “sinister influences” and sec-tional interests. 
All people Jind classchs, indeed, follow tlieir n\vu interest, and, 
whether one or a few or the many riil(>, they will pref(*r 
their own interest. “The. remedy is to transfer political Y)ower 
to tlio. entire community”; for they also will follow tlieir 
interest ; Imt tlieir int(^rest, the good of the greatest nnrnher, 
is the proper end of government.‘*^ 

This, reasoning looks irresistible, hut Maine thinks that the 
benefits and the ]»raise claimed for deinoe.raoy could he claimed 
on the same ground for monarchy, “particularly in its more 
absolute forms.” 

“ There is no doulit that the Koman Emperor cared more 
for the general good of the vast group of societies suhje.et to 
liim than the aristocratic Homan Kepuhlics had done. The 
jiopiilarity of the great kings who broke up Kurojxjan feudalism 
arose from their showing to all their vassals a far more even 
impartiality than could he obtained from petty feudal rulers ; 
and in our own day, vague and shadowy as are the recom- 
nuMulations of what is called a nationality, a State founded 
on this principle has generally one real practical advantage 
through its obliteration of small tvraniiios and local oppre.ssioiis.” 

Jlenthain, he says, has been blamed univc'rsally for his “low 
view ” of human nature. l>ut, in truth, he took loo high a 
view of its intelligence. The truths lie so clearly Sitw arc not 
visible to the many, hut only to tlie few, “the intellectual 
aristocracy.” History might have sliown him the false views 
of their own interest that a multitude of men may take, hut 
ho knew little of history and cared little for its lessons. 
“Thus his fundamental arguim nt turns against himself.” 
Place power in tln^ poophi’s hand, they will use it, and rightly, 
^ Popular Goviurnvicnt, pp. 81, 82. Ihid. p. 83, 
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for their own interest, said Iienthain. But, argues Maine, 
“tliey are too ignorant to be capable of understanding tlieir 
interest, and this is the e.hicf argument against democracy.” 

The iinmnnity from sinister influences which Bentham 
claimed for democracy sliould, he thinks, have been extended to 
absolute monarchy. Tlio interest of the nionarcli is identical with 
• that of tlic generality (as IFobbes liad long before maintained). 
Hcntham probably would have replied that an absolute ruler 
would favour the military, ollicial, or courtly classes — the classes 
nearest himself. But the truth is that under the shelter of 
both “all sorts of selfisli interests breed and multiply, specu- 
lating on its weaknesses and ])retending to be its servants, 
agents, and delegates. Still he allows, after making all qualifi- 
cation, tliat democracy has “some x^<u*tion of the advantages 
which so masculine a thinker as Bentham claimed for it.” 

But put tb('. advantages at tin? highest, democracy or “ inverted 
monarchy ” is the most dillicidt of all kinds of government, and 
its difllculty lies deep in human nature and the causes which 
determine human volition. For in spite of such phrases 
as the Will of the People, the General Will, etc., a very large 
multitude cannot have a will, cannot, unless on the very 
simplest and most definite issue, form an act of volition, cannot 
come to an agreement. The only thing it can do, and must do, 
is to accept the decision and will of anothei’, and act as if it 
Avas its own, Avliether that of the great party leader, the local 
party leader, or the counsel of an impersonal newspaper. This, 
multitudes always teml to do ; and even in the case of much 
smaller numbers, as a jury, tin*, whole would deci<l(». as the last 
eloquent advocate would persuade*, them, Averc it not that they 
are hehl in clu^ck liy a clear-sighted, hjanied, and impartial 
jmlge, Avli«» blushes away the eloquent irrclevancies of the 
a<lvo«alc, and who advises and directs their linal judgment. 

Ill lact, it is so dillicult fora multitude to come to a decision, 
a roniiiion agreement, and to act as a c.urporate. body, that were 
it not for certain agencies that have been invented to blind the 
eyits and to ])roducc the appearance of agreement, demociacy, 
from this inherent difliculty, Avoiild be Avholly niiAVorkable. 
“TJie truth is,” says Maine, “that the inherent di/liculfcies of 
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so loanifoW arv.l «on.,lWvu. 
large and complex modcTn sociclicn it could neither last nor 
work if it wero not aided by certain forces which are not 
exclusively associated with it, hut of which it greatly stiiniilates 
the energy. Of these, forces, the one to which it owes most is 
unqiiestionahly Party.^’ 

There follows an interesting sketcli of the party herof 
“debarred by liis position from the full practice of the great 
virtues of veracity, justice, and moral introjudity,” who “could 
seldom tell the full truth, could never he fair to ])ersons 
other than his followers and associates, could rarely ho hold 
exce])t in the interest of his faction”; and ngain, a good account 
of the nature of jiarty : a thing which rcsemhlcs religion in 
that men are born into it, or stumble into it, hut which is 
seldom chosen from private judgment or mature deliberation, of 
whoso weak points, as in the ease of religion, men will not speak, 
except to co-rcligioiiists ; which they will not easily ahamloii, 
and to wliose assistance, when in serious danger, they ndurn. 
Party discipline is like military discipline, and party itself he 
thinks a “survival and a consequence of the primitive com- 
hativeness of mankind.” ^ It is mitigated war, and its host his- 
torical justilhiation is that, instead of frequent civil wars, wo have 
oidy factions. Like war, it develops the high “ hut imperfect 
and onc-.sidcd virtues ” ')f self-ileiiial and sacrifice. “ ljut whor- 
evi'.r it prevails, a great part of ordinary morality is unquestion- 
ably suspimdcd ; a number of maxims are received, which arc not 
lliose of religion or ethics ; and men do acts wliicli, except as 
hc.tween enemies, and except as between ])olitical oppomuits, 
would he very generally classed as father immoralities or sins.” 2 

‘ Tliis would scriii iluiilftliil <.:oiisid«*ring tliai thoro arc ciu.iiv nations, 
t»lhor\vi.sc warlilo* (miou!:Ii, in wliicli party docs not exist, that it is nmst 
inicnsfi in the nest civili.scd nations, hut most of all hn aiiso in Knuland 
it li;id a ddinitc origin and sp(vi:i.l causes in tin*, reign of ('liarlcs i. (sta*. 
Ilallaio’s Jllah'rij, chap. ix.). In that reign nppo.sing 

]«irti(s fiaiglit it out in tlic held, and again, later, the .lacoUites and 
Whigs, so that party strife would rather a). pear a nn ligated form not of 
“primitive eornhativeiiess, hut ot a \ ;'y ri*eent euiubative spirit Unit 
Inul slept for a hmg time hefure. the reign of Charles l. 

- Goiyr?itn(’nf, ]). 101. 
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Party in onr times acts with great energy, and has a certain 
effect ill bringing mnltitiides to one mind, and their vaiious 
wills to 011(5 will within each party. Nevertheli‘ss, one man’s 
share of political ])ower is so small (out of some seven million 
vohn’s), that liis consequent interest in [xilitics would he slight, 
in spite of all tin', (dlorts of “the caucus, the stump, and the 
‘campaign newspaper,” were it not stimulated and seconded hy 
a far hiss rt^spi'^ciahle force, which, to put it plainly, is no otlu'v 
than Corruption in one or other form ; whicli existed in J^mgland 
up to tire Freneli Kevoiiition in tin; ferm of the piindiase of 
V(»t(\s in Parliament, and aft(‘nvards in Ilentham’s time in the 
sliape vc'sted iiiten‘sts ; which exists in Fraiua* in th(‘. slrapr*. 
of thousands of plaei^s andollieesfor partisans, ami pnhlir. works 
for the rank and lile ; whih'. in the Unitc'd Stah's a. similar 
system exists as to olliei's uinhir the. name of tin? “spoils 
system,” introduced hy Andrew Jackson, together with a 
liuge taxation levmd ilirough protection, and sp(‘.nt in whole- 
sale lirihory. 

Tn England we are now in a peemliar situation with respee.t 
to bribery: the making of appointments having been handl'd 
over to the Civil Scrvi(5c Commissioners, who selc^ct officials hy 
competitive examination, there is cmly a small space for the 
“spoils system”; while tin' Corrupt Practices Act in many 
directions prevents direct livibery. It remains to bo seen 
“what will come of horrinving the canens from America, 
and r(?fnsing to soil our lingers Avith the oil usi^d in its native 
country to lubricate th(5 Avheels.” Brihi'ry, however, may he 
of two kinds — “giving ]»Ia(M5S to ('xpoetant parlisans j)aid out 
of tlie taxes,” or, which is a shorter road, l(.‘gislatiiig aAvay the 
proj'iirty of one class and transferring it to another. Thii 
latter is likidy to 1x5 the corruption (ff tlie. futuri'. 

Those. Uvo things, party and corruption, gn^atly aid in the 
proiluetion, nut of agreeme-nt, hut the appearanci^ of agrei'iiieiit, 
in a multitude. The.ri*. is a third and vi'ry ellective agency. 
This is the iiianufae.ture and coiilident iittm’ance of general 
pro p(.)si lions on jjolitical su])j(?cts ; a great (hiviee, wJiicili imposes 
on imperfectly educated men, who an; mucli takiai hy it, 
almost as much as hy ornate rhetoric. The party leade.r has 
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AiscovcyoaI t\ic SjOAiVO.t of tl[\o injnmfiu-.tiive in {A)uiu\anco. ami 
Vcivi(3ty, and, indeed, nothing <*.;vn he simpler. Utter these 
general Jjropositioiis, resting on the slenderest, flimsiest, and 
tdten iiTehjvant Ixise of facts, unverilied, perhaps iinvcritiahle, 
in striking language, and crowds of men will assent to them, 
apjdand tliein, “andtlius there is formed a sort of sham and 
pretence*, of concurrent o[>iiiiou.” 8nch loose acquiescence in 
vague g(‘neval propositions is a had mental habit, which has 
seriously enfe.(‘.hled tlie Ki'eiieh intellect. It is most injuri- 
ously aliecting tlie Jiiind of Kiigland, and it tlm'atens little 
sliort of ruin to tlie awakening intellect of India.” 

Thus, then, though democraey has some of the advantages 
whicli the. “ think of the Jirst order (Henlhain) claimed for 
it,” it has the grcMt disadvantage, of being the most dillicult 
of governments from its very natun? ; and tin', only means of 
reducing tlie dillicnlty, namely, party, corruption, and tlie 
manufactures of sham general iti«.'s, arc iiijliieiKM's injurious either 
te) tlie morality or the. iidelh'et of the, govcaadng multitude*, 
h’ar from having an elevating eileet, morally, and an educational 
ellcct, inti'llectnally, as Mill argm*el, a partiri[>aiion in politics 
will liiive, the exactly (qq^osite tdl'cct in the opinion of Maine. 
And this likely result was also a[q>arent to the intuitive 
glance of Carlyle, who, as usual, does not reason it out, hut 
hrielly and e.onleiiiptU''nsly deserihes the ctleets of universal 
sullrage as “inlinilr .tinenability to ht'cr and hahlerdash,” 
wliieh may he taken ri.uighly to curnsspoud to Maine's 
corru\)tion and spurious generalisations. 

As to remedies, now that democraey is so close*, fcAV or noni^ 
have, been suggested in luiglaud. He. evid(*utly rates .as liglitly 
till* remedi(‘.s of Alill (his representation of miiDrities and 
idural voting), as In*, dillers from him as to tin*, e.xcellene.e 
of piqmlar govi'rnment. Still, democracy may be. made safe, 
jind tolerable, by ‘Mvisi*. c.onstitutioual provisions can*.fully 
thought out beforehand; the, exanq»le v»f America prvives it 
to be possible”; but it also slews tluit it is unsafe to h‘avo 
ojani a doubt on any single topic, oi coMsi(im‘Uc.e, a mistake 
which was made, as to State riglie, which led to the terrible 

civil war. 

26 
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The veiiiody for iis is to Idoitow a few of the American 
securities against surjiriso or haste in constitutional legislation. 
To put our constitution into writing is not enough. Much is 
already in writing. What is necessary is to niakci a distiiuition 
hetween ordinary legislation and constitutional legislation, ami 
to require for the last a special Icgislativi^ procedure intimdcM] 
to secure caution and deliberation, and as near an a|)[)roach to 
impartiality as a system of party government will admit of. 

Otherwise we arc drifting to “a type of government asso- 
ciated with t(‘rrihhi events, — a Single Assmubly, armeil with 
full powers ov(^r th(i constitution, wliicli it may exercise at 
ph'asuro. It will lu! a theoretically all-powerful Conveiil.ion, 
governed hy a practi(*a.lly al]-powi*rful secret Connnittee of 
PiiVilic Safety, hut kept from coiu])lete submission to its 
authority hy obstruction, for whicJi its rulers are always seek- 
ing to liiid a remedy in some kind of moral guillotine.'^ ^ 

§ 3 

III his Essay on tlie “Age of rrogrt‘ss " we Inive a large 
subject unsatisfactorily treated, and not altogidhm* in ae.cord 
a lice witli his formei' views. 

lie first notes that a ]>assioii for political change, for the 
transformation of laws and institutions in a <leniiM*.rati«; <lirec.- 
tion, manifests itself in all the more civilisL-d communitiiLs ; 
a jiassion resembling the enthusiasm for religious reform of the 
sixteamth century, hut much less iubdligilile. lie raises tlie 
question whetlier this yiassion is confined to the. region of 
])olitics, whether it is due to “ ex<*eplional eaus(‘s aflecting tlie 
sphf ve of politics, or wliether it is a universal and ])eriiianerit 
])hcnoTnena, ’ that is, whetlier it is a desire for cliange in all 
otlier directions — in nsagt!s, manners, fashions, religion, morality, 
etc., and tliat continually. 

His conclusion is, tliat tlie y)as.sion is dm*, to exia*.ptional 
caus(‘s apjilicable to politics alone, and tliat it is not likely to 
he permanent even when so r<*strictcd. Let us see his reasems. 
In the first place, he argues — ami it is an old idea of his — that 
^ ropnlar Gon rvmcntj j». 126 . 
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fftw comiininitios will so much as Icjlcraic ilio iili'.a of a (Aian^.*. 
in tlnvir usages, laws, and instiUi lions. The great mass of man- 
kind, the entire jMeliainmedau world, l.he colounMl rae-cs of 
Africa, tlie, counth'ss myriads of CJiinese, the vast majority of 
the millions of Hindoos, all det(‘.st what wc call reform; only 
the “undouhtedly feehlor Japamisc ” ^ can tolerate it. 

Thus, then, tlie enthusiasm lor change is rare ; not only so,® 
where, it does exist, it is quite modern. It took its ris(^ in 
France in the middle of the last century, a time when there 
was IK) li‘gisJation in England and no desire for it. It was^due 
to Kousseau'a s})eciiIation.s and ideas; it was largely the cause 
of the Frem-h llcwolutirm, after Avhic*]i the id(‘as came to 
England, and there united with a ]M‘culiarly Vaiglish stream 
oj[ opinions of the same gem^ral timdency due to l>entha.m. 

But tlie lov(‘ of cliaiig(; thus gemu'ahjd is, he thinks, limitiid 
to politics, ]H.‘ihaps only to a part of politics. For man in 
ge.neral, in the. laiger part of his nature, is a conservative 
animal that lives hy use and wont — a c.reature of ha.l.»its, as 
tin* proverb says, and much change is distasteful to him. 

I>urk(^’s “sullen aversion to innovations” is not c.onlined to 
Englishmen ; it is characteristic of the s[U‘cies, and extends to 
nearly everything. Man does not change, his habits, his cmxIc. 
of manners, his customary btdiaviour. Look again at fashion, 
supposed to be so chaiig* able, yet the cluinges are so limiliMl 
that it is e.V(?r returning on its former self, ever rejiroduc.ing its 
own i)ast stab*. The changes are confined within the narrowest 
limits, and much that appears new is really old. And the 
world of liction in literature, now largely written by wa)men, 
proves that half the human species liave. no sympathy with 
change, are. not votaries of progress, since it is in p.d tyi)cs 
of life and ways of lihi that they lind their id(;als. 

Moreover, the study of savage ra(;es, supposing tlnun to 
rtxsemble our own remote ancestors, sliows that after all our 
boasted civilisation we have, departed less from the primeval 
man or the savage than is commonly sujiposod. The. veneer of 

^ But strange to sMV, “ these umlouht»*di> rei-ldor JajKiiwso ’ Inivo siiiuo 
shown they arc iioL“tcublo.-, aiul mainly hocausc they have shown a 
remarkable capacity for taking up progressive ideas m all directions. 
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civilisation is thin, niKh'rncath it is the savapre, wliicili, like his 
brother savaj^c*, inaki*s war, dances, is fond of hunting, values 
rlietoric at a high price, has his “totem” in the shape, of liis 
party newspaper, and, “ like the savage, is apt to make of his 
totem his God.” 

If, now, the nature of man in general is so immobile, whemee 
' the passion for political change ? It is not due, as some siippost*, 
to })rogress in st;ientilie invention and discovery, theni l)eiiig 
little i»r no coiine.etion between ])rogress in this directioji, the 
produe.tion of new ideas, and innovating legislation. It is 
otlmnvisc ill the Last, lie allows, hut not in the West, in which 
it lias rathm* been lialf or (juasi-scieiices, like Ihaitham's La//J 
Ri[fnriHj or llieardo’s Political Econoniy, that have ex^tensively 
allV‘(.*ted h'gislation for a tim(‘., but which “have now falhn 
almost entirely out of fashion.” 

The roa,sons Ihj assigns an?: first and chiefly, that legislation 
is one of th<* (diief activities <»f government, all of which anj 
viewed witli great int(*rest by the ]uil)lie, for he allows that 
popular government is the most “ inter(‘.4ing” of all govern- 
ments. L(\gislation, and the <liscussion that mjeompanios it, is 
so inter(‘stiiig that life with us would lx? somewhat flat without 
it; as witness tin? Kus^daii ih*spotic goV(*rnmeiit, where- the 
mere moiiohmy »)f the geiH*ral life has, it is tlionght, sonndimes 
induced Czars to make war as a relied from it. It is interest 
ing not merely to legislators who introduce Hills and wale,h 
their progress, but to the most skilful |»oli( ieiaiis. The game 
of ])arty politics i.^ inter(‘stiiig to the ])uhlic just as a eriekei, 
match is, and the matcli goes on for half the year in Parliament, 
and again during the re(?ess on the plaihuan. Si'.condly, the? 
op]r)sitc partiirs are stimulated to compete with each oth(‘T in 
the production of iiuiovating legislative ])rogrammes. 

Hut to regard party j)olilics as a highly inten*sting ganu? is 
a sniMOwhat dangerous frame of mind ; still imuc' when the 
stakes are legislative measures on whivdi tin* wlu)h‘. fntnvi* of 
the country may depend ; hnt most of all when the legislation 
alieels llie constitution, whicdi may at ])reseiit he altt'red with 
as much ease ami in the same manner as a Jiew Jaw jjiay he 
passed. He concludes that “it is not possible to have an 





Ao«, 

infinity of legislation at once safe anil honeftcent,” an.l 
that the prohahilitius are that “ the pi)ssil)ililies o£ reform are 
strif Uy limiUHl.” ^ 

Wc are apt to l)c too conlulont, Wcjinsc. w(? luive been so 
fortinuitc ill tlic lifoaiiso avc luivobcpii iniiforinly virlorious 
untl prosperous. “ We bave nover Idst a. hattln in Knrope, or a 
sfimire mile of territory ■ we have lu'ver laken a rniimns sirp 
in forei'^n |K)liti<*,s; we liave. lU'VfM* made an irrejiaraiile mistake 
in lef^dsliitioM. Not so witli otlie-r nations like branee.” lint 
if our competiiifj politieiaiis ninltijdy occasions for ciihunilic.% 
as tlieir game pronii)ts them to do, “it is possible and even 
probable that they will occur.” 

§ 4 

Thus, then, the (;anses of f lu- belief that onrs is an a^e of 
progrt'SvS, Jind that wc arc to bavo. endless le^jislation, are the 
increasing tendency of governmental activity towards legisla- 
tion, the competition of parties which stimulates their ingvniiity 
in the production of new legislative prograinnu's, linally Ihe 
int(?rest of the ]ml)lic in the game and the applauses of the. 
gallery. 

There are, bowcA’i r, oilier and deejier causes, especially two 
I’ornnudy famous theorie.-., whiidi, though now nearly dead and 
balf-forgf»llen, arc yet still ellicacions. Through words and 
associiiteil plivases wliicli they have, hd’t bidiiiul thorn, the 
theories have taken ni) a jiew life, ami, like the wounded hi ro 
in the Jiorder haihid, “ When tlj< ir legs are smitten off, they 
light upon their slumps.” One of thcsi' tlu'orics ia that of 
Rousseau, fo\iiuU‘<l on the natural rights of man ; the i,L,lier, tlie 
theory of ileiitham, based on the greatest happiness principle. 
They have had great iiilhieiiee in polities ami, even outside the 
domain of politics, in literature. Thus Dickens, who is always 

‘ Compare the KarJif lUdury of in which lie Udaks that 

iho iiKMra.sing iMicrgy'id' Legislatures is m .harae-leristic of iiunl.-m .States, 
aii.1 of.. Ill- c.utury it. rarti.olar (i,. : al.so alo ro l.o jna.sr. Na|.ol..on 

for the highly hencfnMal legi.datioii ol the Code, which has been hugely 
ailopted by other countries. 
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attjiekinjf le^al or social, was influenced by Iknitbaiu ; 

while Thackeray in his c()ntein])t for the ari.ilicialities of civili- 
sation was, he thinks, under the iiilliience of Kousseau. 

“'The influenc(i whicdi tlie political theory originating in 
France and the political theory originating in England still 
^.\er(ds(‘s over pcditics set'ins to me as certain as anything in 
tlie liistory of thought can he.” It is thendon'. nec(jssary to 
(^xaIn ine tliese tJieories. And this he proceeds to do. 

Happily, it is not necessary to follow his exposition : the 
theories having been already given to the readtn*, a few words 
with reference to his criticism may suflice. The theory (d 
]?,ousseau is partly due to lL)hhes, he remarks ; and this is 
partly true. If the sovereignty belongs to tlie people, all 
Hohh(?s’ attributes go with it. This is Hobbes ; but that thrt 
people arc the true source of sovereign autliority, and may some- 
times resume their original power, is to be found in Locke, and 
Rousseau merely ]mshes the doctrine to its extreme limit by 
declaring that their sovereignty is inalienable. 

Tliis theory, h(i tells us, is tlie parent of a host of ])bras(',s, 
“the people,” the “sovereign people,” soh; source of all h‘giti- 
mate jiower, etc. It is also tln^ soun'o of the. vastly more 
formidable conccjition of the “nmni])otent (hanocratic. Slide 
rooted in natural right; Uni State, which has at its absolub* 
disposal every tiling which indivitlual men value, their pro])cirty, 
tln-ir pm’sons, and their indcpiaidence ; iln* State, which is bound 
to respect neither iprccedent imr prescription ; the State, Avhi<*h 
may makii laws for ils subjects, Avhat they sliall eat or drink, 
and in what way they shall sjiend their earnings; the State, 
wh' di can conliscate all the. laml of the community, and which, 
if the elle.c.t on human motives is what it may be (‘X[HM:.ted to 
be, may force us to labour on it when the older incentivi'S to 
toil have disaj)j)eared.” 

Nevertheless “this political spC(;ulation, of which the remote 
and indirect consequences press us on all sides, is of all specu- 
lations the most baseless.” This is true in one sensci. The 
si[j)])osc<l compa(;t is not a liistorical fact, as behne, said, and, 
so far as history teaclies, jiolitical societies did not originate 
in this way. Rut it is not mioiigli to disjirove the historical 
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basis, lie should prove that iikmi have no natural vij^bis (‘ilhev 
poliUeal or civil ; and this is not sn easy to do for anyone who 
believes in natural law in any sense, and even believes it has 
been of great sorvi(;e to men, as l^Iaine. does, though ho disIiUc^s 
the modern apjdieatirnis of it. 

“ Sonui ])artie.lcs of Rousseau’s thought may be diseovercul 
in the mental atmosphere of the time,” he ti*lls us. “ Naturaf 
Jaw and “natural rights” had a great attraction for the 
lawyers of France. This is true and very signilicant; it is 
indeed one reason why tluj theory conque,red in l<>ance for a 
time, and in tluj <‘nd. I^awytus, tin*, judges, jurists, all heli(‘ved 
in natural law as part of the civil law, as partly the source, of 
legal rights ; but have men in civilised State's no natural rights, 
j)olitical as well as civiH arc there not certain rights no 
government should infringe, as rights to civil and n*.ligioiis 
liberty? jMen have siu*h natural rights, aud it is from their 
existences ahjnc that wo can defend ours(.‘lves from Rousseau’s 
uinnipotciiit democratic State. Rousseau is the host answerer 
<»f Rouss(\au, for the doetrine of natural rights alone, can defend 
us from tlie arbitrary despotism whether of (Uu*, or many. 

lie rightly points (»ut Rousseau’s graml error; h(‘. was av(*rs(? 
to represe.ntatioii ; he was thinking only of a small eommnnity 
like a Swiss (ianton, wh*T(.‘. the si>vereign pe».)ple could meet and 
directly higislate.^ 

Tlio other theory to which Maine, refers was Rentham’s, 
wliich lie thinks heai'S a conshie.rahle r(*s<*mhlaiicr to Rousseau’s, 
since in cflect it makes iho people sovereign; the diHe.ri'iKU? 
lies in its dillerent ])hilosoj)hic ha^^^is. Reiilham rt'sts his theiny 
on tln^ greatest ljai)[)im‘s.s of the greatest nunil)er as the projier 
standard of legislation. Laws should aim at this, not ./ ’-ealising 
and legalising natural right. Maine ol)jects truly that when 
tin'- multitude is made s«>vereigu it sulU'rs trom two diHiciiUics. 
It cannot easily come, to a decision or agreement at all ; ami, 
secondly, it does not know wherein its ha])piness consists or 
how it can h(* host promoted. Ronssisin was wiser ln‘r(\ Ue 
knew that the oujiiipotcnt si*vep ’gn ])('ople, was not all-Avise. 

SicyoH, tluj great coiistitutioji hiiiJdor, comicUni lluusf<cnii s error iu 
this respect. 
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Hence the vast importance of wise legislators, es[)c'cially at the 
first founding of States, to which, as we have seen, Mill also 
agrees. 

Both the theories were originally tlieories of law reform. 
Jhuilham was not a constitutional refonner till after \Vat(Mloo, 
^vhen ho was past sixty y(‘.ars of age. Now, law reform is a 
h'.ss serious matter than constitutiomil reform. In the fornu'r 
a mistake may he corrected. Not so in the hitter ; there is no 
retracing steps, and a mistake made may he the hoginning (^f 
the ruin of a great nation. 

His conclusion is that the ideas current as to the age of 
progress in whie.h we arc'. sup])oscd to live require revision and 
modification. Progress, he rc‘])cats, is not .the natural condition 
of man. This love of change is cumfined to a few, and witlT 
them it is I'.xtronicly modern, not much more than a hiindicd 
years old in France, or fifty years old in Great Bidtain. 
Moreov(?r, it is coutinod to political change. We ar(‘. familiar 
with the way in which the innovating theory has worked. A 
small minority get the ear of imj>ortant governing p(u*sons and 
try to persuade, them to adopt their ideas. So it was in Kranc.e ; 
so it was in Fngland l)efore tin*. Reform Bill, when Ikailham 
and the pliilosophical Radicals got their ideas taken iq). Peoj>lc 
suhinit to the process, for the most ])nrt, owing to the “remote 
ellce.t of words .‘iml notions ilerived from huduai-down |)oli1ical 
theories.” It follows if society is not noriDally changi'alde, 
tlic attem])t to conduct it sjifely througli flu* unusual and ex- 
ceptional ])roccss of change is not easy hiit extremely dillicidt. 
“ .'\ sndden and sweeping political |■^.•fol•m «'onstantly ])lact s the 
conu’iunity in t In* ]M».sit iem of an individual who should noiinf 
a liorse S'tlidy on tlui strength (d his stinlies in a work on 
horsem:inslii]i.” 

§ 5 

He raises the question why liistorical constitutions (like 
ours), the product of experience, have s<» great an advnntag(*. over 
a priori constitutions founded on .spcMUilative assumjdions (sncli 
as the various coii.stitution.s in France from 1791 onwards). 
His reason is that “Jjuman nature has always a Jimit(Ml 
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capacity, as in j^oncral it has vory slight taste, for a<l justing 
itself to new conditions. The ulniost it can do is to select 
parts of its cxpciriencc and apply llieiii tentatively to these 
coiiditiojis ; and this process is always awkward and ofte.n 
dang(;rous. A community witli a now a priori political 
constitution is at host in the disagreeahle disposition of a 
British traveller whom a liospitahle Chinesii entcM’taincr ha? 
constrained to eat a dinner with cho[)sticks. Let the now 
institutions he extraordinarily wi<Ie of exj)eriencc, and in- 
convenience hecomes imminent peril. The body-politic is 
in llitat case like the body -natural, transported to a now 
cliiriato, unaccUvStomed food and strange surnjundings. Sonif'- 
times it perishes altogether. Sometimes tlio most une.x]JCc*tod 
•pai'ts of its organisation devadop tliemsclves at the expense 
of others; and wlioii the ingenious legislator had counted on 
producing a nation of self-deaiying and somewhat sentimental 
patriots, he linds that he has created a people of Jacobins or 
a people of slaves.” ^ 

Tlie (question is pertinent, because tlve question of the reform 
of the lIous(i of Lords will be before the public again, and the 
question whether wo are to go on assumption or ex[>erienco will 
again aiis(?. Tt is the one institution least changed from its 
original form. 

What is wanted fv.)m a Second Chamher is the security 
allordcd by its coneairrenci^ with the First Chamher aft(*r full 
examination of tln‘ measures concurred in. To improve the. 
House of Lords is nut, as many think, a dosp(‘.rate undertaking. 
Its mem1)(‘.rs air. great laiidownrrs, true ; and for the moment 
laiidecl [.ropertv is thn'ateiuMl. l>nt most of 11 m‘ ol)jcM‘iinns 
to it lie against all private property, and there -cay again 
he a time when it is recognised that the ptssession of a great 
estate, as is natural in a form of ownership probably deseemled 
from a form of sovereignty, implies more adminislralive jjower 
and kindlier relations wdth other classes having suhonlinate. 
interests than almost any other kiml of superu>rity founded 
on w(‘alth. Hut a luireditary J.e-’:slature is absurd, an objector 
nrtjes. Not so, says Maine; it acciords with scientilhi theory. 

J ly 175, 176. 
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As to individuiils it is a mere chance under any form of 
goveriimeiit whether they will he qualiiied. P>iit if the 
qualities necessary can he attained in a class it is likely they 
will be transmitted (on Darwinian ])riTicipl(3s) to their children 
as a class. Finally, it is said the age of aristocracies is over. 
As to this he is not certain, but lie thinks it one of the chief 
drawbacks of democracies, that though they easily produce 
despotism, they do not seem capable of producing aristocrae.y, 
though from that form all improvement has liithcrto sprung. 

Now, this question would seem to depend on the mciining 
of tlie word “ aristocracy,” whether of birth or wealth or ability. 
Certainly, both of the latter have heen produced in France and 
America, while if wo are to reckon England as a democracy 
still more examples of natural aristocracies might be cited.* 
Maine himself allows that wealth was in ancient times one of 
the roads to nobility, and it is so still with us. The nation 
generally, but chiefly the great middle class, has produced states- 
men, generals, Indian administrators and governors, judges, 
chief justices, bishoi)s, archbisho 2 )s, not to speak of great men 
of letters, science, invention, and art. In this sense under our 
popular government we have prodiuied an aristocrac.y (some of 
wliom have been admitted into the lj[)pcr Chamber); but if 
England is not alloAved to count as a demncracy, France and 
America have produce<l the like class, thti born aristocrat 
and leaders of men. Put on this question and the question 
of heredity, perhaps, on the whole, tlie words of Professor 
Sidgwick, the result of a careful weighing of oj)posite con- 
siderations, come nearest the truth: — “The c.baiujeof obtaining 
superior intellectual qualifleatiuns through physical inh(;ritanc(*. 
in the sons of statesmen, though it must be allowed to bo 
wortli sometliing, is too indefinite and uncertain to Im? worth 
muci.. Again, a hereditary legislator has no doubt s[)ecial 
opportunilies of obtaining the best educational ])r(‘parath)n for 
a statesman’s career, and of imbibing the nisults of political 
expfu-ieaice, in the intimacy of domestic and social interfsjurse ; 
but tbese advantages would seem to be, on the averag(?, 
at least ])alanced by the leni])tations incidtmt to rank and 
wealth, and the abscmci; of the spur to sustaineil intell(Mitual 
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effort whicAi ec.oiumnc, necessities or soc;i;il aniliitions sni-iAy to 
youtlis of liiimbler 


§ 6 

li is nirions liow flifFcroiit tlio viows of pliilosopliors iii;iy 
1)0 on tins subjoot of progress. Thus wo have scuui Mi 11^ 
visionary hopes of bonii<Uess progress of all kinds; wo wore, 
yet mere children, companid wiili tlio grown men to come ; 
much and early and long-continued progress in all (lirartiouti 
was to be expected, in j.articular social and ])olitic.al and moral 
progress, largely liy th(‘. reform of bad laws and institutions, 
especially after wc liave obtained a true science, of s«)cie.ty, but 
whicli he confess(‘.s had not appeared up to 1861. On tlio 
contrary, in the c;ase of Maine we see how narrow a man 
can be, how ho can misread the last thre(i hundred years of 
pn)gressiv(j history, wlien treating of the same subject of j)ro- 
gross, and what fears and alarms he associates with this same 
process of improvement in laws and institutions whicli in his 
earliest work was tlie theme of all liis [)rais(‘s. 

I have first to note that he sliows a confused and vacillating 
conception of progress, and that even Ids fimil dennition in the 
])n;sent book is a iiurrou one. Tie liegan ])y identifying progress 
with improvement in laws and customs Latr, p. ‘J2), 

which is a very narrow view of it, though ho was in sym])athy 
with that narrow view, since he praises the llomaus for the 
iiiiprovemonts they ellccted in their laws by following tlio 
model of natural law, while he (]».])lores the condition of tlie 
Hindoos comlcmned to remain stationary thrmigli their law, 
being stereotyped in tlic Codci of Mann. The Ron . ms were 
progressive, and that was well; the Hindoos and Chinese were 
not, and lie tries to <‘xplain the fact. Jhit when he wrote the 
Iliatonj of lifteen years later, he has si) far advanced 

as to discern that progress is a Avider thing than the imjirovc- 
ment of law. “J^rogri*.ss is in fact tlie saim*. thing as the 
continued produdion of new idea..,”- wIudluT in law, litera- 

^ Klnni uffi of p. -ITG. 

* Jlisfury 0 / p. ‘22(). 
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tnve, volition, ov art, in wliich sense he ailirmcd that both 
India and China had considerably progressed in the past. In 
this sense there is ])rogress in the luoderii Western world, 
unknown to the ancient world, scientific discovcrii^s and in- 
ventions, “changing tin* niat(*rial condilirms of life, and ikov 
rules of social conduct ; tlic chief of this last class, and certainly 
iije nn)st powerful in the domain of law pro|)er, Ixung tin* 
fainons maxim tliat all institiithms slionld Ixi adapted to 
produce the greatest hap]>iness of the great(\st mimher.” 

IV^o hav(3 ]wrc a wider and a truer view of pivf(ress, Jnit yet 
not wide enough, since it makes no reference to science, or 
invention to which the new science leads, nor yet to philosophy. 

Put in liis Popular Government, wliile adhering to liis 
definition of progress as tlui “ [irodnetion of new ideas,” lie for • 
the first time refers to the new science and invention as part 
of progress, and even .as the chief cause of the remainder of 
jirogross or the, ])roduction of new ideas. Thus lie says, “ If 
progress 1)0 understood, with its only intelligihlo meaning, that 
is, as tl)«3 production of now idt‘as, sc.ientilic inve.ntions and 
scienlilic discovery arc the great perennial sources of these ide.as. 
Ev(;ry fn^sh coiupiestof Nature hy man, giving liim the command 
of her force.s, and every new and successful inter])retation of 
her secrets, geiienitc a numher of new idt‘as, which linally 
disjilace tlie old ones and oc(m[>y their rooin.”^ This is Largely 
true. It is for Maine a wholly new tluM)i’v, or rather, for tlu^ 
first time we have a theory, a cause assigned for the faitt of 
progress. Put it is not his own theory. It is io he found in 
Mill, who obtained it from C<»mte. It is largely but not 
altog(!ther (rut*, ddie jji'ogress nf p<.»siliv(‘ se.i(‘nc,(*. lias duiing 
the. past three huudr<‘d years alfected religion, jdiilosojh v, 
invention, evmi liteialure. l’>ut it has only lieen as moral, 
political, and economical science that it has aHectt'd govern- 
ment and legislation, lint these lie thinks are not projierly 
sell lices. Tru(3 science*, which is really e-onnected with 
pro;jre.ss or tin*, production »)f ne,w ideas as its cause, has uo 
tcnde.ney to intr(Muce innovating legislation. Ihib In* has 
already laid down in Ids ?farhj IListonj of Institutions as a 
^ Popular (hm i'iimnUj p. 115. 
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part of pvogrcHR, “ new nilos of social conduct,” and in tlui 
doiiitiin of law ]n’op(*i* l>i'ntlinni’s “famous maxim Unit all 
insliliitions should Ixi adaphvd to produce, the ,u;rcal.cst hajjplncss 
ol: tlio greatest nuiiiher,” and if so, tln)se p(‘oplc whom he. 
hlaines for thinking changes in the. law to be part of progress 
are not so far wrong, it was, in fat^t, the wliok; of progress, 
according to Jiis own ('.arliest <ielinition of it.^ Thus, he say.'j, 
in profjna^tiive societies “ soe.ial in‘.(a.‘ssitie.s and social o])inion 
are always more or h‘ss in advanc.e of law. We may come, 
iiidihjiilely near Lo the closing of tJie ga]^ between tliiuii, but 
it Jia.s a perpetnaJ tendemry to reojxui. Law is stable. The 
societies we are. S[K,‘akingof are j)n)gres.sive. The. gr(?atc‘r or less 
bappiness of a pi‘opU*. dej)ends in the degree*, of [»roiii])titude. 
with whieh the, gulf is narrowed.” Hence one would think a 
need of ])erpetual new legislation. 

And in 1a.et, so long as Maine, holds equally with Lentham, 
as Ik*, does, tliat. that is the t*‘iie aim of legislation, ‘Nimeliora- 
live, ])rogressive. legislatinn niiisl go on, laws must lx*, added 
to, anu'iKletl, n‘pt*aletl, until the aim is r(‘ac.hcd, so far as 
possihh*. Kcpially with .ik*nthain lie isc.nmmittcd to innovating 
legislation, unle.ss inde<‘d la*, is prepanal h> maiiilain that oiir 
laws and institutions do already c(.»nlV)nii to Lmthands slamlard, 
that the g»ial of piu'fect law which assures the great (‘sl liappi 
iicss of the greatesi n iinber has been reacIuMl. In fact, lie 
rei»eatedly [u-aises I lent ham as a law reformer, but be a}ijx‘ars 
to think that the work of law reform as coiict'ivi'd by Lcn- 
tham is lini.'-hed. Hut law reform, the. me.re removing of 
illogicalilie.^, contradictions, etc., mere formal iinprovemeid.s, was 
not tin*, wliole reforjji lliat was ;ii Jjentliauds jiiiiid. Hf* aiso 
coutemplateil innprovement in tin* matter ol buv, remedial, 
anK*liorativt* legislation — legislation in the inlt're. i,' ol the 
greatest nunil)er wlK*n‘Vc‘r it has been overihldeu and s(.‘.t .aside, 
by tin* “sinister interest” of the old governing cla.sses. This 
kind of legislation has been going on, and numerous laws f<.r 
the he.uetit of the working classes, for tin*, lennnal of just 
grievances, have been passed. And this kind of legislation 
will go on till all just claims are satisfu*.! - till the claims of 
^AncidU Laii\ p. 21. “ Aa/Yy llistunj of liLdiUaion^, p. lOi). 
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justice and the f^ciieval liappiiiess ore nil satislied and liar- 
nionisod. It will not indecrd ho an <*ndless ])roeess. Muidi 
has ])ee?i done in tlie ])ast sixty years, and at an increasinif 
rate in the past twanity years. There still remains something 
to he done, hut it cannot now ho great ifi pi‘oportion, though 
it jjjay still he im])ortant. Tlie argument against democrac.y 
Uiat it cannot know its own interest, or liow to promote it, 
does not seem to me to he of much wcught. For tlie jicople 
can ohtnin representatives, the ablest in the kingdom, to serve 
them, who can iind out their true inti'njst for them, and, so 
far as it can be furth(*red hy legislation, ellect sucli legislation. 

As to his g(uieral view of progress, it is confused and incon- 
sistent, whiles his theory in his last Ix^ok, so far as true, is 
anticipatiMl l.iy Comte. In Maim‘^s view, as in that of Burke, ^ 
there would lie little room for originality or progress in the ni(H‘a.l 
and political and economical sciences, liardly even in juris- 
prudence, which he set out in his Ancient Law, to reconstruct 
on a lirnier basis. The new theories, in morals, politics, 
(‘conomics, of tlie eighteenth ceaitury were imperfect, no doul)t, 
but they (loiitaincd lunv ideas. They were eviui progriiss, ae- 
(jording to his delinition of it, and they were imjiroved upon, 
that is, tliere was furtluir ]u*ogress in tJie coTistruction of th(‘se 
imperfect sciences, whic.h are not yet (tompleted. 

The fact is, for more than three huiulred years there has hcmi 
a long [irogn^ss in the true .^ense, a eJiange for tin; better 
generally ; the introductiiui of now tilings as w'ell as tin? “pro- 
duction of new ideas”; not merely the crisation of new sciences 
and new inventions, bnt progress in the disc(nery of truth iii 
all directions- in religion, philosophy, law, and government; 
a ])rodigious oiithurst of new ideas in poedry, both in the 
sixteenth and nineteenth centuries; an evolution of new 
emotions in line, art and music in the seventeenth and (iighteentli 
centuries. Tliere lias ]»(*en ever mon*- and more progress during 
the past century and a half, especially in science and invention, 
— progress unparalleled in the liistory of the world, — so that 
rightly we may say, in spite of Maine, that wc do live in the 
Age- of Prognjss. ^Ind the ]>rogr(;ss lias been grand, on the 
wliole, in spite of some loss and drawbacks. 
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Tlinro an', ithIoimI, as I liave almuly stated, sijijris tliai, we. 
are nearing" tlie tc'.rrii of tliis lonj^' proj^ress of more than tlin'c 
renturies. Wlien our thcoloj^y lias Imhui revised under tin* 
lif^lit of [diilosopliy and critiea'srn, and ])]uIoso[) 1 iy revised under 
seieiitific eone.eptions and the widest soientifie. conclusions, — and 
all this is heiii^ done, Largely has been done, and soon will 
1)0 substantially linished, — progress in ibis direction will tlie^i 
also be tinislied, and it may bo long lieforc any further change 
be }K)ssible or dcsiralile. When this stage; has been reacluMl, 
furtlu'r changes in philosophy or religi(»n will be slight. Men 
will want them for us(‘, instead of ])roloiiged discussion. As 
for art and literature, they Avill continm; to be produced ; they 
me, rely e.haiigx; with the spirit of tho age, and with the soc,ial 
and s])iritual environment; hut it is imt in their nature to 
"[u'ogress much. Maim* rightly holds (h;it vsei(*ntili(“ inveiitimis 
and practieal diseovia’ies will continue to he made indeliiiilely, 
which may bring with them emdain ])olii,ieal and sneisl changes, 
tile nature of wbi(;h. it is impossible to iori*see, but only tliiis 
far that they will not substantially alfeet, though lln*.y m:iy 
modify, the main conclusions of political jdiilosophy <u* tin; 
fundamental institutions of soci(‘ty and law, to Avhiedi they 
chielly relate. For nothing can suhslantially and jM'rmaiienI ly 
eliMiige these (‘xcept Ji gtmeral change in the nature, of the. 
biiniMn units, of wi.ii ii institutions and laws aiv, merely Hk*. 
outward (‘xpression; and such a change is not merely, as Maim; 
holds, extremely rare, but also where it does take place is 
cxtrenrely slow. 
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